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OEPOSITED BY THE 
UNITED States OF AMERICA 


FOREWORD 


This document was compiled for the purpose of inviting further 
suggestions and comments on the bill, H. R. 6682, 84th Congress. 

In its present form H. R. 6682 would authorize the United States 
courts of appeals to adopt, with the approval of the Judicial Con- 
ference, rules prescribing the time and manner of filing and the 
contents of the record in proceedings instituted in courts of appeals to 
review administrative agency orders. It would also provide pro- 
cedures for resolving conflicts of jurisdiction where proceedings 
respecting the same order are filed in more than one court. It 
would permit the filmg of an abbreviated record by stipulation or 
court order; as well as the filing of original papers with the reviewing 
court. 

While Government agencies, generally, are in favor of the main pur- 
pose of this legislation, many of them have suggested modifications to 
the present provisions of the bill. Since this legislation wou!d have 
widespread effect, the committee felt that, rather than take action 
at this time, a committee document should be compiled made up of 
hearings, department recommendations, and other pertinent data, 
and that such document be made available to interested organiza- 
tions, private as well as governmental, so that views of all concerned 
may be obtained on the proposed legislation during the recess of the 
present Congress. In this way, the committee, in the next Congress, 
will be in a better position to properly consider the legislation. 

All comments will be carefully considered. 


Crema Seth — 


Chairman, Committee on the Judiciary 


Tit 
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APPEAL OF ADMINISTRATIVE AGENCY DECISIONS 


THURSDAY, MAY 17, 1956 


Hovusk oF REPRESENTATIVES, 
SuBCOMMITTEE No. 3 OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to notice, at 10:30 a. m., in room 
327, House Office Building, the Honorable James M. Quigley pre- 
siding, for consideration of H. R. 6682. 

Present: Congressmen Jack B. Brooks (acting chairman), James M. 
Quigley, Shepard J. Crumpacker, and Dean P. Taylor. 

Also present: Cyril F. Brickfield, committee counsel, and Bessie M. 
Orcutt, administrative assistant. 

(H. R. 6682 is as follows:) 


[H. R. 6682, 84th Cong. Ist sess.] 

A BILL To authorize the abbreviation of the record on the review or enforcement of orders of administra- 
tive agencies by the courts of appeals and the review or enforcement of such orders on the original papers 
and to make uniform the law relating to the record on review or enforcement of such orders and for 
other purposes. 

Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the analysis of chapter 133 of title 28 of the 
United States Code, immediately preceding section 2101 of such title, is amended 
by inserting at the end thereof the following additional item: 


**2112._ Record on review and enforcement of agency orders.”’ 


Sec. 2. Chapter 133 of title 28 of the United States Code is amended by in- 
serting at the end of such chapter immediately following section 2111 an addi- 
tional section, as follows: 


“*§ 2112. Record on review and enforcement of agency orders 


‘“‘(a) The several courts of appeals shall have power to adopt, with the approval 
of the Judicial Conference of the United States, rules prescribing the time and 
manner of filing and the contents of the record in all proceedings instituted in 
the courts of appeals to enjoin, set aside, suspend, modify, or otherwise review 
or enforce orders of administrative agencies, boards, commissions, and officers, 
in which the applicable statute does not specifically prescribe such time or manner 
of filing or contents of the record. The record in such proceedings shall be certi- 
fied and filed in the court of appeals by the agency, board, commission, or officer 
concerned within the time and in the manner prescribed by such rules. If pro- 
ceedings have been instituted in two or more courts of appeals with respect to 
the same order the agency, board, commission, or officer concerned shall file the 
record in that one of such courts in whieh in its judgment the proceedings may 
be carried on with the greatest convenience to all the parties involved. The 
other courts in which such proceedings are pending shall thereupon transfer 
them to the court of appeals in which the record has been filed. 

““(b) The record to be filed in the court of appeals in such a proceeding shall 
consist of the order sought to be reviewed or enforced, the findings or report 
upon which it is based, and the pleadings, evidence and proceedings before the 
agency, board, commission or officer concerned, or such portions thereof (1) as 
the said rules of the court of appeals may require to be included therein, or (2) 
as the agency, board, commission or officer concerned, the petitioner for review 
or respondent in enforcement, as the case may be, and any intervenor in the court 
proceeding by written stipulation filed with the agency, board, commission or 
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officer concerned or in the court in any such proceeding may consistently with 
the rules of such court designate to be included therein, or (3) as the court upon 
motion of a party or, after a prehearing conference, upon its own motion may by 
order in any such proceeding designate to be included therein. Such a stipula- 
tion or order may provide in an appropriate case that no record need be filed in 
the court of appeals. If, however, the correctness of a finding of fact by the 
agency, board, commission or officer is in question all of the evidence before the 
agency, board, commission or officer shall be included in the record except such 
as the agency, board, commission or officer concerned, the petitioner for review 
or respondent in enforcement, as the case may be, and any intervenor in the 
court proceeding by written stipulation filed with the agency, board, commission 
or officer concerned or in the court agree to omit as wholly immaterial to the 
questioned finding. If there is omitted from the record any portion of the proceed- 
ings before the agency, board, commission or officer which the court subsequently 
determines to be necessary for it to consider to enable it to review or enforce the 
order in question the court may direct that such additional portion of the pro- 
ceedings be filed as a supplement to the record. If the rules of the court of appeals 
in which a proceeding is pending do not require the printing of the entire record 
in that court the agency, board, commission or officer concerned may, at its option 
and without regard to the foregoing provisions of this subsection, file in the court 
the entire record of the proceedings before it without abbreviation. 

‘“‘(c) The agency, board, commission, or officer concerned may transmit to the 
court of appeals the original papers comprising the whole or any part of the record 
or any supplemental record, otherwise true copies of such papers certified by an 
authorized officer or deputy of the agency, board, commission, or officer concerned 
shall be transmitted. Any original papers thus transmitted to the court of ap- 
peals shall be returned to the agency, board, commission, or officer concerned upon 
the final determination of the review or enforcement proceeding. Pending such 
final determination any such papers may be returned by the court temporarily 
to the custody of the agency, board, commission, or officer concerned if needed for 
the transaction of the public business. Certified copies of any papers included in 
the record or any supplemental record may also be returned to the agency, board, 
commission, or officer concerned upon the final determination of review proceedings. 

Sec. 3. (a) The sixth sentence of subsection (b) of section 5 of the Federal 
Trade Commission Act, as amended (52 Stat. 112), is amended to read as follows: 
‘Until the expiration of the time allowed for filing a petition for review, if no such 
petition has been duly filed within such time, or, if a petition for review has been 
filed within such time then until the record in the proceeding has been filed in a 
court of appeals of the United States, as hereinafter provided, the Commission 
may at any time, upon such notice and in such manner as it shall deem proper, 
modify or set aside, in whole or in part, any report or any order made or issued 
by it under this section.’’. 

(b) The second and third sentences of subsection (ce) of section 5 of the Federal 
Trade Commission Act, as amended (52 Stat. 112-113), are amended to read as 
follows: “A copy of such petition shall be forthwith transmitted by the clerk of 
the court to the Commission, and thereupon the Commission shall file in the court 
the record in the proceeding, as provided in section 2112 of title 28, United 
States Code. Upon such filing of the petition the court shall have jurisdiction 
of the proceeding and of the question determined therein and shall have power 
to make and enter a decree affirming, modifying, or setting aside the order of 
the Commission, and enforcing the same to the extent that such order is affirmed 
and to issue such writs as are ancillary to its jurisdiction or are necessary in its 
judgment to prevent injury to the public or to competitors pendente lite.” 

(ec) Subsection (d) of section 5 of the Federal Trade Commission Act, as 
amended (52 Stat. 113), is amended to read as follows: 

““(d) Upon the filing of the record with it the jurisdiction of the court of appeals 
of the United States to affirm, enforce, modify, or set aside orders of the Com- 
mission shall be exclusive.” 

Sec. 4. (a) The sixth sentence of the second paragraph of section 11 of the 
Act of October 15, 1914, as amended (64 Stat. 1127), is amended to read as 
follows: ‘‘Until the record in such hearing shall have been filed in a United 
States court of appeals, as hereinafter provided, the Commission or Board may 
at any time, upon such notice, and in such manner as it shall deem proper, modify 
or set aside, in whole or in part, any report or any order made or issued by it 
under this section.” 

(b) The first and second sentences of the third paragraph of section 11 of the 
Act of October 15, 1914, as amended (64 Stat. 1127), are amended to read as 
follows: 
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“If such person fails to neglects to obey such order of the Commission or 
Board while the same is in effect the Commission or Board may apply to the 
United States court of appeals, within any circuit where the violation complained 
of was or is being committed or where such person resides or carries on business, 
for the enforcement of its order, and shall file the record in the proceeding, as 
provided in section 2112 of title 28, United States Code. Upon such filing of 
the application the court shall cause notice thereof to be served upon such per- 
son, and thereupon shall have jurisdiction of the proceeding and of the question 
determined therein, and shall have power to make and enter a decree affirming, 
modifying, or setting aside the order of the Commission or Board.” 

(ec) The second and third sentences of the fourth paragraph of section 11 of 
the Act of October 15, 1914, as amended (64 Stat. 1128), are amended to read 
as follows: “A copy of such petition shall be forthwith transmitted by the clerk 
of the court to the Commission or Board and thereupon the Commission or 
Board shall file in the court the record in the proceeding, as provided in section 
2112 of title 28, United States Code. Upon the filing of such petition the court 
shall have the same jurisdiction to affirm, set aside, or modify the order of the 
Commission or Board as in the case of an application by the Commission or 
Board for the enforcement of its order, and the findings of the Commission or 
Board as to the facts, if supported by substantial evidence, determined as pro- 
vided in section 10 (e) of the Administrative Procedure Act, shall in like manner 
be conclusive.” 

(d) The fifth paragraph of section 11 of the Act of October 15, 1914, as amended 


“Upon the filing of the record with it the jurisdiction of the United States court 
of appeals to enforce, set aside, or modify orders of the Commission or Board 
shall be exclusive.” 

Sec. 5. The fourth and fifth sentences of the first paragraph of section 2 of 
the Act of July 28, 1916 (39 Stat. 425), are amended to read as follows: ‘‘A copy 
of such petition shall be forthwith transmitted by the clerk of the court to the 
Post Office Department and thereupon the said department shall file in the court 
the record, as provided in section 2112 of title 28, United States Code. Upon the 
filing of such petition the court shall have jurisdiction to affirm, set aside, or 
modify the order of the department.” 

Sec. 6. (a) Subsection (ec) of section 203 of the Packers and Stockyards Act, 
1921 (42 Stat. 162), is amended to read as follows: 

“‘(ec) Until the record in such hearing has been filed in a court of appeals of the 
United States, as provided in section 204, the Secretary at any time, upon such 
notice and in such manner as he deems proper, but only after reasonable oppor- 
tunity to the packer to be heard, may amend or set aside the report or order, 
in whole or in part.” 

(b) Subsections (b) and (c) of section 204 of the Packers and Stockyards Act, 
1921 (42 Stat. 162), are amended to read as follows: 

‘“‘(b) The clerk of the court shall immediately cause a copy of the petition to 
be delivered to the Secretary, and the Secretary shall thereupon file in the court 
the record in such proceedings, as provided in section 2112 of title 28, United 
States Code. If before such record is filed the Secretary amends or sets aside his 
report or order, in whole or in part, the petitioner may amend the petition within 
such time as the court may determine, on notice to the Secretary. 

““(c) At any time after such petition is filed the court, on application of the 
Secretary, may issue a temporary injunction restraining, to the extent it deems 
proper, the packer and his officers, directors, agents, and employees, from vio- 
lating any of the provisions of the order pending the final determination of the 
appeal.”’ 

(ec) The first sentence of subsection (h) of section 204 of the Packers and 
Stockyards Act, 1921 (42 Stat. 162), is amended to read as follows: 

“‘(h) The court of appeals shall have jurisdiction, which upon the filing of the 
record with it shall be exclusive, to review, and to affirm, set aside, or modify, 
such orders of the Secretary, and the decree of such court shall be final except 
that it shall be subject to review by the Supreme Court of the United States 
upon certiorari, as provided in section 1254 of title 28, if such writ is duly applied 
for within sixty days after entry of the decree.” 

Sec. 7. (a) The third sentence of paragraph (a) of section 6 of the Commodity 
Exchange Act (42 Stat. 1001), is amended to read as follows: “The clerk of the 
court in which such a petition is filed shall immediately cause a copy thereof to 
be delivered to the Secretary of Agriculture, Chairman of said Commission, or 
any member thereof, and the said Commission shall thereupon file in the court 
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the record in such proceedings, as provided in section 2112 of title 28, United 
States Code.” 

(b) The seventh and eighth sentences of paragraph (b) of section 6 of the Com- 
modity Exchange Act (42 Stat. 1002), as amended, are amended to read as follows: 
“A copy of such petition shall be forthwith transmitted by the clerk of the court 
to the Secretary of Agriculture and thereupon the Secretary of Agriculture shall 
file in the court the record theretofore made, as provided in section 2112 of title 
28, United States Code. Upon the filing of the petition the court shall have juris- 
diction to affirm, to set aside, or modify the order of the Secretary of Agriculture, 
and the findings of the Secretary of Agriculture as to the facts, if supported b) 
the weight of evidence, shall like in manner be conclusive.” 

Sec. 8. The third and fourth sentences of the second paragraph of subsection 
(b) of section 641 of the Tariff Act of 1930, as amended (49 Stat. 865), are amended 
to read as follows: ‘A copy of such petition shall be forthwith transmitted by the 
clerk of the court to the Secretary of the Treasury, or any officer designated by 
him for that purpose, and thereupon the Secretary of the Treasury shall file in 
the court the record upon which the order complained of was entered, as provided 
in section 2112 of title 28, United States Code. Upon the filing of such petition 
such court shall have exclusive jurisdiction to affirm, modify, or set aside such 
order, in whole or in part.” 

Suc. 9. The second sentence of subsection (a) of section 9 of the Securities Act 
of 1933 (48 Stat. 80), is amended to read as follows: ‘“‘A copy of such petition shall 
be forthwith transmitted by the clerk of the court to the Commission, and there- 
upon the Commission shall file in the court the record upon which the order com- 
plained of was entered, as provided in section 2112 of title 28, United States 
Code.” 

Sec. 10. The second and third sentences of subsection (a) of section 25 of the 
Securities Exchange Act of 1934 (48 Stat. 901), are amended to read as follows: 
“A copy of such petition shall be forthwith transmitted by the clerk of the court 
to any member of the Commission, and thereupon the Commission shall file in 
the court the record upon which the order complained of was entered, as provided 
in section 2112 of title 28, United States Code. Upon the filing of such petition 
such court shall have exclusive jurisdiction to affirm, modify, and enforce or set 
aside such order, in whole or in part.” 

Sec. 11. The third sentence of subsection (c) of section 18 of the Act of June 18, 
1934 (48 Stat. 1002), is amended to read as follows: ‘‘The clerk of the court in 
which such a petition is filed shall immediately cause a copy thereof to be delivered 
to the Board and it shall thereupon file in the court the record in the proceedings 
held before it under this section, as provided in section 2112 of title 28, United 
States Code.” 

Sec. 12. The second sentence of subsection (d) of section 402 of the Communi- 
cations Act of 1934, as amended (66 Stat. 719), is amended to read as follows: 
“Within thirty days after the filing of an appeal, the Commission shall file with 
the court the record upon which the order complained of was entered, as provided 
in section 2112 of title 28, United States Code.” 

Sec. 13. (a) Subsection (d) of section 10 of the National Labor Relations Act, 
as amended (61 Stat. 147), is amended to read as follows: 

‘““(d) Until the record in a case shall have been filed in a court, as hereinafter 
provided, the Board may at any time, upon reasonable notice and in such manner 
as it shall deem proper, modify or set aside, in whole or in part, any finding or 
order made or issued by it.” 

(b) The first, second, fifth, and seventh sentences of subsection (e) of section 
10 of the National Labor Relations Act, as amended (61 Stat. 147), are amended 
to read as follows: 

‘““(e) The Board shall have power to petition any court of appeals of the United 
States, or if all the courts of appeals to which application may be made are in 
vacation, any district court of the United States, within any circuit or district, 
respectively, wherein the unfair labor practice in question occurred or wherein 
such person resides or transacts business, for the enforcement of such order and 
for appropriate temporary relief or restraining order, and shall file in the court 
the record in the proceedings, as provided in section 2112 of title 28, United States 
Code. Upon the filing of such petition, the court shall cause notice thereof to be 
served upon such person, and thereupon shall have jurisdiction of the proceeding 
and of the question determined therein, and shall have power to grant such 
temporary relief or restraining order as it deems just and proper, and to make 
and enter a decree enforcing, modifying, and enforcing as so modified, or setting 
aside in whole or in part the order of the Board. If either party shall apply to 
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the court for leave to adduce additional evidence and shall show to the satisfaction 
of the court that such additional evidence is material and that there were reason- 
able grounds for the failure to adduce such evidence in the hearing before the 
Board, its member, agent, or agency, the court may order such additional evidence 
to be taken before the Board, its members, agent, or agency, and to be made a 
part of the record. Upon the filing of the record with it the jurisdiction of the 
court shall be exclusive and its judgment and decree shall be final, except that the 
same shall be subject to review by the appropriate United States court of appeals 
if application was made to the district court as hereinabove provided, and by the 
Supreme Court of the United States upon writ of certiorari or certification as 
provided in section 1254 of title 28.” 

(ec) The second and third sentences of subsection (f) of section 10 of the National 
Labor Relations Act, as amended (61 Stat. 148), are amended to read as follows: 
“A copy of such petition shall be forthwith transmitted by the clerk of the court 
to the Board, and thereupon the aggrieved party shall file in the court the record 
in the proceeding, certified by the Board, as provided in section 2112 of title 28, 
United States Code. Upon the filing of such petition, the court shall proceed in 
the same manner as in the case of an application by the Board under subsection (e) 
of this section, and shall have the same jurisdiction to grant to the Board such 
temporary relief or restraining order as it deems just and proper, and in like manner 
to make and enter a decree enforcing, modifying, and enforcing as so modified, or 
setting aside in whole or in part the order of the Board; the findings of the Board 
with respect to questions of fact if supported by substantial evidence on the reeord 
considered as a whole shall in like manner be conclusive.” 

Sec. 14. The third and fourth sentences of subsection (h) of section 4 of the 
Federal Alcohol Administration Act (49 Stat. 980), as amended, are amended to 
read as follows: ‘‘A copy of such petition shall be forthwith transmitted by the 
clerk of the court to the Secretary, or any officer designated by him for that pur- 
pose, and thereupon the Secretary shall file in the court the record upon which 
the ordef complained of was entered, as provided in section 2112 of title 28, 
United States Code. Upon the filing of such petition such court shall have 
exclusive jurisdiction to affirm, modify, or set aside such order, in whole or in part.”’ 

Sec. 15. The second and third sentences of subsection (a) of section 24 of the 
Public Utility Holding Company Act of 1935 (49 Stat. 834), are amended to read 
as follows: ‘‘A copy of such petition shall be forthwith transmitted by the clerk 
of the court to any member of the Commission, or any officer thereof designated 
by the Commission for that purpose, and thereupon the Commission shall file in 
the court the record upon which the order complained of was entered, as provided 
in section 2112 of title 28, United States Code. Upon the filing of such petition 
such court shall have exclusive jurisdiction to affirm, modify, or set aside such 
order, in whole or in part.” 

Sec. 16. (a) Subsection (a) of section 313 of the Federal Power Act, as amended 
(49 Stat. 860), is amended by inserting at the end thereof an additional sentence 
reading as follows: ‘‘Unti! the record in a proceeding shall have been filed in a 
court of appeals, as provided in subsection (b), the Commission may at any time, 
upon reasonable notice and in such manner as it shall deem proper, modify or set 
aside, in whole or in part, any finding or order made or issued by it.” 

(b) The second and third sentence of subsection (b) of section 313 of the 
Federal Power Act, as amended (49 Stat. 860), are amended to read as follows: 
““A copy of such petition shall forthwith be transmitted by the clerk of the court 
to any member of the Commission and thereupon the Commission shall file with 
the court the record upon which the order complained of was entered, as provided 
in section 2112 of title 28, United States Code. Upon the filing of such petition 
such court shall have jurisdiction, which upon the filing of the record with it shall 
be exclusive, to affirm, modify, or set aside such order in whole or in part.” 

Sec. 17. The second and third sentences of subsection (b) of section 611 of the 
Merchant Marine Act, 1936, as amended (52 Stat. 961), are amended to read as 
follows: “‘A copy of such petition shall be forthwith transmitted by the clerk 
of the court to any member of the Board, or any officer thereof designated by the 
Board for that purpose, and thereupon the Board shall file in the court the record 
upon which the order complained of was entered, as provided in section 2112 of 
title 28, United States Code. Upon the filing of such petition such court shall 
have exclusive jurisdiction to determine whether such cancellation or default 
was without just cause, and to affirm or set aside such order.” 

Src. 18. Subsection (c) of section 1006 of the Civil Aeronautics Act of 1938, 52 
Stat. 1024, is amended to read as follows: 
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“(e) A copy of the petition shall, upon filing, be forthwith transmitted to the 
Board by the clerk of the court; and the Board shall thereupon file in the court 
the record, if any, upon which the order complained of was entered, as provided 
in section 2112 of title 28, United States Code.” 

Sec. 19. (a) Subsection (a) of section 19 of the Natural Gas Act (52 Stat. 831), 
is amended by inserting at the end thereof an additional sentence reading as 
follows: ‘‘Until the record in a proceeding shall have been filed in a court of 
appeals, as provided in subsection (b), the Commission may at any time, upon 
reasonable notice and in such manner as it shall deem proper, modify or set aside, 
in whole or in part, any finding or order made or issued by it.” 

(b) The second and third sentences of subsection (b) of section 19 of the 
Natural Gas Act (52 Stat. 831), are amended to read as follows: ‘‘A copy of such 
petition shall forthwith be transmitted by the clerk of the court to any member 
of the Commission and thereupon the Commission shall file with the court the 
record upon which the order complained of was entered, as provided in section 
2112 of title 28, United States Code. Upon the filing of such petition such court 
shall have jurisdiction, which upon the filing of the record with it shall be exclu- 
sive, to affirm, modify, or set aside such order in whole or in part.” 

Sec. 20. (a) The first and second sentences of paragraph (2) of subsection (i) 
of section 408 of the Federal Food, Drug, and Cosmetic Act, as added by the 
Act of July 22, 1954 (ch. 559, 68 Stat. 515), are amended to read as follows: 

**(2) In the case of a petition with respect to an order under subsection (d) 
(5) or (e), a copy of the petition shall be forthwith transmitted by the clerk of 
the court to the Secretary, or any officer designated by him for that purpose, and 
thereupon the Secretary shall file in the court the record of the proceedings on 
which he based his order, as provided in section 2112 of title 28, United States 
Code. Upon the filing of such petition, the court shall have exclusive jurisdiction 
to affirm or set aside the order complained of in whole or in part.” 

(b) The first and second sentences of paragraph (3) of subsection (i) of section 
108 of the Federal Food, Drug, and Cosmetic Act, as added by the Act of July 22, 
1954 (ch. 559, 68 Stat. 515), are amended to read as follows: 

(3) In the case of a petition with respect to an order under subsection (1), @ 
copy of the petition shall be forthwith transmitted by the clerk of the court to the 
Secretary of Agriculture, or any officer designated by him for that purpose, and 
thereupon the Secretary shall file in the court the record of the proceedings on 
which he based his order, as provided in section 2112 of title 28, United States 
Code. Upon the filing of such petition, the court shall have exclusive jurisdiction 
to affirm or set aside the order compained of in whole or in part.” 

Sec. 21. The third sentence of paragraph (1) of subsection (f) of section 701 of 
the Federal Food, Drug, and Cosmetic Act (52 Stat. 1055), as amended, is amended 
to read as follows: ‘‘The Secretary thereupon shall file in the court the record of 
the proceedings on which the Secretary based his order, as provided in section 
2112 of title 28, United States Code.” 

Src. 22. The second and third sentences of subsection (a) of section 10 of the 
Fair Labor Standards Act of 1938 (52 Stat. 1065), as amended, are amended to 
read as follows: “A copy of such petition shall forthwith be transmitted by the 
clerk of the court to the Secretary, and thereupon the Secretary shall file in the 
court the record upon which the order complained of was entered, as provided in 
section 2112 of title 28, United States Code. Upon the filing of such petition such 
court shall have exclusive jurisdiction to affirm, modify, or set aside such order in 
whole or in part, so far as'it is applicable to the petitioner.” 

Sec. 23. The fourth, fifth, sixth, and eighth sentences of subsection (f) of 
section 5 of the Railroad Unemployment Insurance Act, as amended (52 Stat. 
1100), are amended to read as follows: ‘‘Within fifteen days after receipt of 
service, or withir such additional time as the court may allow, the Board shall 
file with the court in which such petition has been filed the record upon which the 
findings and decision complained of are based, as provided in section 2112 of 
title 28, United States Code. Upon the filing of such petition the court shall 
have exclusive jurisdiction of the proceeding and of the question determined 
therein, and shall give precedence in the adjudication thereof over all other 
civil cases not otherwise entitled by law to precedence. It shall have power to 
enter a decree affirming, modifying, or reversing the decision of the Board, with 
or without remanding the cause for rehearing. No additional evidence shall be 
received by the court, but the court may order additional evidence to be taken 
before the Board, and the Board may, after hearirg such additional evidence 
rodify its findings of fact and conclusions and file such additional or modified 


findings and conclusions with the court, and the Board shall file with the court 
the additional record.” 
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Sec. 24. (a) Subsection (ec) of section 409 of the Federal Seed Act (53 Stat. 
1287), is amended to read as follows: 

**(c) Until the record of such hearing has been filed in a court of appeals as 
provided in section 410, the Secretary of Agriculture at any time, upon such 
notice and in such manner as he deems proper, but only after reasonable oppor- 
tunity to the person to be heard, may amend or set aside the report or order, in 
whole or in part.” 

(b) The second and third paragraphs of section 410 of the Federal Seed Act 
(53 Stat. 1288), are amended to read as follows: 

“The clerk of the court shall immediately cause a copy of the petition to be 
delivered to the Secretary, and the Secretary shall thereupon file in the court the 
record in such proceedings, as provided in section 2112 of title 28, United States 
Code. If before such record is filed, the Secretary amends or sets aside his report 
or order, in whole or in part, the petitioner may amend the petition within such 
time as the court may determine, on notice to the Secretary. 

‘At any time after such petition is filed the court, on application of the Secretary, 
may issue a temporary injunction restraining, to the extent it deems proper, the 
person and his officers, directors, agents, and employees from violating any of the 
provisions of the order pending the final determination of the appeal.” 

(c) The first and second sentences of section 411 of the Federal Seed Act (53 
Stat. 1288), are amended to read as follows: 

“Sec. 411. If any person against whom an order is issued under section 409 
fails to obey the order, the Secretary of Agriculture, or the United States, by its 
Attorney General, may apply to the court of appeals of the United States, within 
the circuit where the person against whom the order was issued resides or has his 
principal place of business, for the enforcement of the order, and shall file the 
record of such proceedings, as provided in section 2112 of title 28, United States 
Code. Upon such filing of the application the court shall cause notice thereof 
to be served upon the person against whom the order was issued.” 

Src. 25. The second and third sentences of subsection (a) of section 43 of the 
Investment Company Act of 1940, as amended (54 Stat. 844), are amended to 
read as follows: ‘‘A copy of such petition shall be forthwith transmitted by the 
clerk of the court to any member of the Commission or any officer thereof desig- 
nated by the Commission for that purpose, and thereupon the Commission shall 
file in the court the record upon which the order complained of was entered, as 
provided in section 2112 of title 28, United States Code. Upon the filing of such 
petition such court shall have exclusive jurisdiction to affirm, modify, or set 
aside such order, in whole or in part.”’ 

Src. 26. The second and third sentences of subsection (a) of section 213 of 
the Investment Advisors Act of 1940, as amended (54 Stat. 855), are amended 
to read as follows: ‘“‘A copy of such petition shall be forthwith transmitted by 
the clerk of the court to any member of the Commission, or any officer thereof 
designated by the Commission for that purpose, and thereupon the Commission 
shall file in the court the record upon which the order complained of was entered, 
as provided in section 2112 of title 28, United States Code. Upon the filing of 
such petition such court shall have exclusive jurisdiction to afiirm, modify, or 
set aside such order, in whole or in part.” 

Sec. 27. (a) The third sentence of paragraph (1) of subsection (b) of section 
632 of the Act of July 1, 1944, as added by the Hospital Survey and Construction 
Act (60 Stat. 1048), is amended to read as follows: ‘‘The Surgeon General shall 
thereupon file in the court the record of the proceedings on which he based his 
action, as provided in section 2112 of title 28, United States Code.” 

(b) The first sentence of paragraph (2) of subsection (b) of section 632 of the 
Act of July 1, 1944, as added by the Hospital Survey and Construction Act (60 
Stat. 1048), is amended to read as follows: 

(2) The findings of fact by the Surgeon General, unless substantially contrary 
to the weight of the evidence, shall be conclusive; but the court, for good cause 
shown, may remand the case to the Surgeon General to take further evidence, and 
the Surgeon General may thereupon make new or modified findings of fact and 
may modify his previous action, and shall file in the court the record of the 
further proceedings.”’ 

Sec. 28. The fourth sentence of subsection (c) of section 205 of the Sugar Act 
of 1948, 61 Stat. 927, is amended to read as follows: ‘‘Within thirty days after the 
filing of said appeal the Secretary shall file with the court the record upon which 
the decision complained of was entered, as provided in section 2112 of title 28, 
United States Code, and a list of all interested persons to whom he has mailed or 
otherwise delivered a copy of said notice of appeal.” 
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Sec. 29. The second and third sentences of subsection (a) of section 14 of the 
Internal Security Act of 1950 (64 Stat. 1001), are amended to read as follows: “A 
copy of such petition shall be forthwith transmitted by the clerk of the court to 
the Board, and thereupon the Board shall file in the court the record in the pro- 
ceeding, as provided in section 2112 of title 28, United States Code. Upon the 
filing of such petition the court shall have jurisdiction of the proceeding and shall 
have power to affirm or set aside the order of the Board; but the court may in its 
discretion and upon its own motion transfer any action so commenced to the United 
States court of appeals for the circuit wherein the petitioner resides.’’ 

Sec. 30. (a) Subsection (e) of section 110 of the Internal Security Act of 1950 
(64 Stat. 1028), is amended to read as follows: 

‘(e) Until the record in a case shall have been filed in a court, as hereinafter 
provided, the Board may at any time, upon reasonable notice and in such manner 
as it shall deem proper, modify or set aside, in whole or in part, any finding or 
order made or issued by it.” 

b) The third and fifth sentences of subsection (c) of seetion 111 of the Internal 
Security Act of 1950 (64 Stat. 1028), are amended to read as follows: ‘‘The Board 
shall thereupon file in the court the record of the proceedings before the Board 
with respect to the matter concerning which judicial review is sought, as provided 
in section 2112 of title 28, United States Code. Upon the filing of such petition 
the court shall have jurisdiction of the proceeding, which upon the filing of the 


record with it shall be exclusive, and shall have power to affirm, modify, or set 
aside, or to enforce or enforce as modified the order of the Board.’’ 

c) The first sentence of subsection (d) of section 111 of the Internal Security 

Act of 1950 (60 Stat. 1029), is amended to read as follows: 
1) If either party shall apply to the court for leave to adduce additional 
evidence and shall show to the satisfaction of the court that such additional 
evidence is material and that there were reasonable grounds for the failure to 
adduce such evidenee in the hearing before the Board or its hearing examiner the 
eourt mav order such additional evidence to be taken before the Board or its 
hearing examiner and to be made a part of the record.” 

Sec. 31. (a) Section 6 of the Act of December 29, 1950 (64 Stat. 1130), is 
amet ded to read as follows: 

“Sec. 6. Unless the proceeding has been terminated on a motion to dismiss the 
petition, the agency shall file in the office of the clerk of the court of appeals in 
which the proceeding is pending the record on review, as provided in section 2112 
of title 28, United States Code.” 

b) The second sentence of subsection (c) of section 7 of the Act of December 
29, 1950 (64 Stat. 1131), is amended to read as follows: “The agency may modify 
its findings of fact, or make new findings, by reason of the additional evidence so 
taken and may modify or set aside its order and shall file in the court such addi- 
tional evidence, such modified findings or new findings, and such modified . order 
or the order setting aside the original order.”’ 

Sec. 32. The second and third sentences of subsection (b) of section 208 of the 


a 


Federal Coal Mine Safety Act, as amended (66 Stat. 702), are amended to read 
as follows: “‘Upon receipt of such copy of a notice of appeal the Board shall file 
in such court the record upon which the order complained of was made, as provided 
in section 2112 of title 28, United States Code. The costs of certifying and filing 
such record shall be paid by the party making such appeal.”’ 

Sec. 33. This Act shall not be construed to repeal or modify any provision of 
the Administrative Procedure Act. 

Mr. Quieter. The subcommittee will please come to order. This 
is a hearing on H. R. 6682, a bill recommended by the Judicial Con- 
ference of the United States. The executive communication which 
was submitted by the Administrative Office of the United States 
Courts will be inserted at this point. 

(The executive communication follows:) 

ADMINISTRATIVE OFFICE OF THE UNttTep States Covurts, 
Washington, D. C., May 23, 1955. 


Hon. Sam RaYBeurn, 
S pe aker of the House of Represe ntatives, 
Washington, D. C. 
Dear Mr. Speaker: On behalf of the Judicial Conference of the United States, 
I transmit herewith for the consideration of the Congress a draft of a bill concerning 
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the record on review or enforcement of orders of administrative agencies by the 
courts of appeals. 

The bill enclosed was recommended by the Judicial Conference at a meeting 
held March 24 and 25, 1955. The action of the Judicial Conference was based 
upon a study and reports extending over about a year and a half by a committee 
of the Conference on Revision of the Laws, consisting of Circuit Judge Albert B. 
Maris of the Third Circuit, chairman, and District Judges Clarence G. Galston 
of the Eastern District of New York and William F. Smith of the District of 
New Jersey. At the meeting of the Judicial Conference in September 1953, 
Judge Maris submitted for the committee an interim report to the effect sum- 
marized in the report of the meeting of the Judicial Conference as follows: 

“The committee believes that it would be desirable to permit administrative 
agencies whose orders are to be reviewed by a court of appeals to send to the 
court an abbreviated record where the whole record is not necessary and to 
authorize the use of the original papers in lieu of a transcript, the papers to be 
returned to the agency upon the completion of the review proceedings. This 
would require an amendment of existing statutes.’ 

The committee submitted to the conference a tentative draft of a bill and recom- 
mended that it be submitted to the circuit judges and the agencies concerned for 
their consideration and suggestions. The conference authorized the committee 
to include in its tentative draft provisions covering petitions for enforcement of 
administrative agency orders as well as proceedings to review such orders, and 
with this amendment it authorized the proposed bill to be circulated among the 
judges of the courts of appeals and the agencies concerned (pp. 25-26 of the 
September 1953 report of the Judicial Conference). 

At the meeting of the Judicial Conference of the United States in April 1954, 
the Committee on Revision of the Laws reported that it had submitted to the 
judges of the courts of appeals and the agencies concerned the preliminary draft 
of a bill to authorize an abbreviated record on the review of agency orders and that 
a large number of constructive suggestions had been received, many of which 
were embodied in the revised draft of bill. The report explained the principal 
features of the bill, including changes made in the revision. The Judicial Con- 
ference approved the revised draft of bill for recommendation to the Congress 
(pp. 17-18 of the April 1954 report of the Judicial Conference). 

At the meeting of the Judicial Conference held in March of 1955, the committee 
reported that: conferences with some of the administrative agencies and develop- 
ments subsequent to the meeting of the Judicial Conference in April 1954 indicated 
a need for some further changes in the bill. The committee therefore submitted a 
form of bill further revised and recommended that the Judicial Conference give its 
approval. The conference did so and it is that revised bill which is herewith 
submitted for the consideration of the Congress. 

The bill would add to chapter 133 of title 28 of the United States Code dealing 
with miscellaneous provisions concerning judicial review, a new section, 2112, 
dealing with the record on review and enforcement by the courts of appeals of 
orders of administrative agencies. Among the principal provisions of the new sec- 
tion are the following: 

Power would be given to the several courts of appeals to adopt, with the ap- 
proval of the Judicial Conference of the United States, rules governing the time, 
manner of filing, and the contents of the record in all proceedings instituted in 
the courts of appeals to review or enforce orders of administrative agencies in 
which the applicable statute does not specifically prescribe these matters. It 
would provide that if proceedings have been instituted in two or more courts of 
appeals with respect to the same order, the agency concerned shall file the record 
in that one of those courts “in which in its judgment the proceedings may be 
sarried on with the greatest convenience to all the parties involved.” 

The bill would provide that the record to be filed in the court of appeals should 
consist of the order in question, the findings or report upon which it was based, 
and pleadings, evidence and proceedings before the agency concerned, or such 
portions thereof as the rules of the court of appeals might require to be included, 
the agency or any party to the case might consistently with the rules of the court 
designate, or the court upon motion of a party, or, after a prehearing confer >n 2, 
upon its own motion might by order designate to be included. It mig 1e 
provided in an appropriate case by stipulation or order that no record need e 
filed in the court of appeals. If, however, the correctness of a finding of fact 
was questioned, all of the evidence should be ineluded except such as by stipula- 
tion filed with the agency or in the court the parties concerned might agree to 
omit as immaterial to the questioned finding. ‘The agency involved might at 
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its option, if the rules of the court of appeals in which the proceeding was pending 
did not require the printing of the entire record, file in the court the entire record 
without abbreviation. 

The bill would provide that the agency concerned may transmit to the court 

of appeals the original papers comprising the whole or any part of the record or 
any supplemental record, otherwise true copies certified by an authorized officer 
of the agency. Any original papers thus transmitted to the court of appeals are 
to be returned to the agency upon the final determination of the review or enforce- 
ment proceeding. Pending the final determination any such papers under the 
bill may be returned by the court temporarily to the custody of the agency con- 
cerned if needed for the transaction of the public business. Certified copies of 
papers included may be returned to the agency upon the final determination of 
the proceedings in the court of appeals. 

Following these general provisions in the bill are a considerable number of 
sections amending provisions of present statutes relating to the judicial review 
or enforcement of orders of administrative agencies in order to bring them into 
harmony with the provisions of the proposed section 2112. Under the proposed 
bill the court of appeals would acquire jurisdiction of the proceeding upon the 
filing of the petition for review, although the record may not be filed until later. 
This is in accordance with the pattern of the latest congressional enactment on 
the subject, the act of December 29, 1950, relating to the review of orders of the 
Federal Communications Commission, and takes it out of the power of adminis- 
trative agencies which they have under some present provisions to retard the 
gaining of full jurisdiction by the court of appeals by delaying the filing of the 
record. Various other perfecting amendments of existing statutes are included 
in the bill. 

It is believed that the bill if enacted will simplify the procedure for the review 
or enforcement by the courts of appeals of orders of administrative agencies, 
will be conducive to economy and expedition in the proceedings and in their 
determination and will therefore be in the interest of the litigants and the public. 
It is accordingly hoped that the bill may be favorably considered by the Congress 
and in due course be enacted. 

Sincerely yours, 
Henry P. CHANDLER. 


Mr. Quieter. The first witness before the committee this morning 


will be the Honorable Judge Maris of Philadelphia. 
Judge Maris. 


STATEMENT OF HON. ALBERT B. MARIS, UNITED STATES CIRCUIT 
JUDGE, U. S. COURT OF APPEALS, THIRD CIRCUIT, PHILA- 
DELPHIA, PA. 


Judge Maris. Gentlemen, my name is Albert B. Maris. I am a 
circuit judge of the third judicial circuit, and I am, and have been 
for 2 number of years, Chairman of the Committee on Revision of 
the Laws of the Judicial Conference of the United States. 

This is a somewhat technical appearing bill. In order that I may 
be precise, 1 have noted down my comments, and I would like, if I 
may, to just follow my manuscript pretty closely. 

In 1953, the Judicial Conference referred to its committee on revision 
of the laws a proposal that existing statutes be amended so as to permit 
administrative agencies whose orders are to be reviewed by a court of 
appeals to send to the court an abbreviated record where the whole 
record is not necessary, and so as to authorize the use of the original 
papers in appropriate cases in lieu of a transcript, the papers to be 
returned to the agency upon the completion of the review proceedings. 

Mr. Crumpacker. Do you have copies of that statement, Judge? 

Judge Marts. Unfortunately, I do not because I got this memoran- 
dum up a little hurriedly from various other papers. 
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The committee concluded that the proposal had real merit. [na 
great many such cases, much of the record is not relevant to the 
questions actually raised on review and to include it, as the statutes 
now require, involves a substantial waste of time and money in pre- 
paring the transcript. Moreover, it may well be found that sub- 
stantial savings in time and money can be effected if authority is 
given to use the original papers on review instead of a transeript. 

An examination of the statutes authorizing judicial review of 
orders of administrative agencies disclosed that many of them now 
specifically require a transcript of the entire record before the ad- 
ministrative agency to be filed by the agency in the court of appeals. 
The committee thought that these requirements should be eliminated 
except in those instances where for some reason it is necessary to file 
the entire record. 

The object could, perhaps, have been accomplished by a general 
statute repealing all inconsistent provisions of the various acts pro- 
viding for judicial review of agency action. But this would leave the 
law in confusion as to what specific provisions had been thus repealed 
by implication. 

In order to deal comprehensively with the problem we became 
satisfied that it would be necessary to amend many of the existing 
statutes providing for review of agency orders by courts of appeals. 

In addition, it seems advisable to add a new section 2112 to title 28, 
which would coufer rulemaking power in this field upon the courts 
of appeals with the approval of the Judicial Conference. Such a 
statute should, we believe, be modeled upon section 6 of the act of 
December 29, 1950 (5 U.S. C. 1036), which was enacted upon the 
recommendation of the Judicial Conference, and in the light of the 
uniform rules adopted thereunder by nearly all of the courts of appeals 
with the approval of the Confereace. 

The Committee on Revision of the Laws of the Conference acecord- 
ingly prepared a tentative draft of such an amendatory statute, and 
we submitted it to all the judges of the courts of appeals and to all 
the agencies involved for their study and their suggestions. 

We received a large number of constructive suggestions which we 
embodied in the revision of the bill which has been introduced as 
H. R. 6682. Discussions were had with many agency representatives, 
and I am aware at this moment of no objections to the bill. It in- 
corporates the recommendations of the President’s Conference on 
Administrative Procedure in this field. It has, of course, been 
approved by the Judicial Conference of the United States. 


[ want to just briefly summarize what the bil does. The bill 
would add to title 28, United States Code, a new section 2112 entitled 
“Record on Review and Enforcement of Agenev Orders.”” The 


section includes enforcement as well as review proceedings, Sub- 
section (a) gives the courts of anne power to ad lopt, with the ap- 
proval of the Judicial Conference, rules prescribing the time and man- 
ner of filing and the contents of the record in all such proceedings, 
unless the applicable statute makes specific provision on the sulject. 
The general power granted by section 2112 (a), however, will render 
such specific statutory provisicns unnecessary hereafter. 

At the suggestion of the Securities and Exchange Commission, 
subsection (a) includes a provision that if proceedings have been in- 
stituted in two or more courts with respect to the same order, the 
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agency shall file the record in that court which, in its judgment, will 
be most convenient to the parties, and the other courts shall then 
transfer their proceedings to it. That is a situation which can arise 
under the existing provisions. If persons in litigation which is in- 
volved live in different circuits, and each of them wants to review 
the same order, in that situation if proceedings have been instituted 
in two or more courts with respect to the same order, someone must 
determine in which of those courts the record shall be filed, and in 
which of those courts the proceedings shall be carried on. The bill, 
as I have said, at the suggestion of the Securities and Exchange Com- 
mission, provides that the agency shall file the record in that court 
which, in its judgment, will be the most convenient to the parties 
involved, and that the other courts in which proceedings to review 
the same order may have been filed, shall then transfer their proceed- 
ings to that court. 

Mr. Crumpacker. I noticed that provision in glancing through the 
bill. I have some considerable doubt about the wisdom of it. Can 
vou explain a little more fully the reasons for this provision? 

Judge Maris. The reasons are merely because some procedure 
must be followed to solve this difficulty where you have, as I said, 
an order made by the Securities and Exchange Commission involving 
some security, say, in which a number of persons are interested, 
living in several different circuits. Now, the venue for review is 
that a person files a petition for review in the circuit in which he 
lives, so that there might be petitions pending for review of the same 
order, petitions filed at the same time in the second circuit, the third 
circuit, and in the ninth ecireuit. 

Obviously, all three courts would not at the same time review the 
same order. That would be an absurd waste of time and a duplication 
of effort, and a burden on the court, so that the courts heretofore 
extre a- legally have worked out a procedure under which the court 
in which the transcript is filed by the agency shall continue jurisdic- 
tion, and the other courts will transfer their proceedings to that 
court. 

Mr. Tayztor. Is that the procedure now, Judge Maris? 

Judge Maris. That is the procedure that has been developed by 
the courts of the United States, only there is no statutory provision 
for it. 

Mr. Taytor. Why do we want to wander from that method? 
Judge Maris. Because, and this is the Judicial Conference’s view 
that gave the SEC unlimited authority without any rule or any 
standard to select the forum, because the statute provides that the 
court in which a petition to review an SEC order is filed, shall acquire 
jurisdiction upon the filing of the transcript in that court. That 
gave, you see, the SEC comple te authority to confer jurisdiction on 
whichever one of these courts it wished, without any sts andard or rule. 

Mr. Taytor. Well, does not this still leave it that way? 

Judge Maris. Yes, but it sets up the standard that they shall file 
it in that court which will be most convenient to the parties involved. 

Mr. Taytor. Yes, but the agency determines that. 

Judge Maris. Yes. There was a good deal of discussion of that 
point in the Judicial Conference, but the difficulty was, how can the 
courts determine it when there are 2 or 3 courts which have petitions 
pending. One court says, ‘‘We want it,” and another court may say 
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“we want it,’’ whereas the the agency does have the obligation to file 

the record, and the procedure has been in the past that the agency 

did file the record, and we thought the best way to change that would 

be to put upon the agency a definite standard by which they could 
determine the right venue® 

Mr. Crumpacker. It seems to me that a number of abuses could 
arise under such a provision. 

In the first place, suppose the affected parties live in Main and 
California and if you insist upon consolidating their actions, one of 
them will have to travel across the country to pursue his claim or 
right. Another thing which could occur is that an agency through 
experience may learn which courts tend to uphold their view point 
and which do not uphold their viewpoint, and, on the basis of such 
experience may develop the practice of selecting the forum where they 
feel they have a better opportunity of winning their side of the ease. 
Of course, lawyers learn from experience which courts are more apt 
to be favorable to their viewpoint and oftentimes select a forum ac- 
cordingly. Granting a Government agency such power over the 
citizenry is questionable public policy. 

Third. it occurs to me that if this review were to be had separately 
in different courts, then dissatisfied litigants would have a better 
basis for appeal to the Supreme Court. If there is a conflicting deter- 
mination of a question in separate circuits there would be a much 
better opportunity, perhaps, to get certiorari to the Supreme Court. 
Whereas, if vou rule out that possibi! ity by this type of procedure in 
which one circuit court only is going to have the final say in this thing, 
it seems to me, in most cases, you rule out much possibility of appeal 
beyond that court. 

Judge Maris. All I can say is that the viewpoint that you have 
expressed has certainly much to commend it and the Judicial Con- 
ference had a discussion, I should say, almost exactly like this. I was 
there myself, and some of the judges expressed that point of view, 
but may I state that, in the last analysis, this is rather a rare excep- 
tion. Asa matter of fact, I] think that there is a representative of the 
SEC here who, perhaps, will be able to say how many there are. 
There are not a great many of those reviews in total number any more, 
but I think that these cases are really rather rare, but that some pro- 
vision should be made for them when they do arise. We wrestled 
with this thing awhile, and we came up with the idea that, perhaps, 
this is the best way to handle what is a rare situation, by putting 
upon an agency a standard which it must follow in respect to venue. 

Mr. CRUMPACKER. Why could not the court determine that on 
motion suppor ted Dy represe ntations of the partie s? 

Judge Maris. Which court? 

Mr. Crumpacker. Any court. Do you not suppose the court to 
which the SEC elected to send the transcript could hold a hearing as 
to whether they were, or they were not, the most convenient court to 
the parties, and permit the parties to come in and present their side 
of that issue? 

Judge Maris. We set up a standard, and if it appears that standard 
has been very seriously departed from, the courts would certainly have 
at least a say then as to whether the agency had abused its discretion. 

Mr. BrickFIieLp. It seems, Judge, that under this language, it 
would be the agency which would have the right to determine juris- 





14 APPEAL OF ADMINISTRATIVE AGENCY DECISIONS 


diction. In other words, you would have the agency, in faet, con- 
ferring jurisdiction upon a particular court of appeals, would you not? 

Judge Maris. It is not quite that, Mr. Brickfield. That is really 
the present situation because the present statute provides that juris- 
diction to hear and decide does not attach until the record has been 
filed, so that the agency is in a position to give jurisdiction to one court 
or another at the present time, but under this provision, as you will 
see later, We are proposing to amend the statutes, so that jurisdiction 
vests upon the filing of a petition. That means that all the courts 
would have jurisdiction, but there musi be some method of determining 
which one will actually exercise it. 

Mr. Brickrietp. I think the standard or guide used, would be 
one of the greatest convenience for all of the parties, which would 
take away the present discretionary function of the agency. 

Judge Manis. Yes, that is right. 

Mr. Brickrietp. Of course, it would be a question of Congressional 
policy as to whether that should remain in the court, because, after all, 
the agency is a party to the action in most cases, and in most cases 
partisan. 

Judge Manis. If you thought wise, you could undoubtedly substi- 
tute for this provision a@ provision providing that any one of the courts 
in which a petition is filed may, upon application, determine whether 
it is the appropriate forum and make an order to that effect. That 
could be done. The Conference just did not go that far in develop- 
ing it. 

Mr. Brickrieup. Is there a rule today that permits a party to one 
of these actions to move in any particular court to consolidate the 
appeals? 

Judge Manis. Yes, it was developed, as a matter of fact, between 
our court in the third circuit, and the second circuit, in a series of 
cases. The SEC filed a transcript in one or the other of the circuits, 
let us say in the second circuit, and the parties came in and asked us 
io transfer the petition which they filed with us to the second cire * 
where the record was. We held that we had inherent power and i 
ihe interest of justice, decided to do that. It was a little proble ~_ 
ical, but we did it. 

That was in the case of Columbia Oil and Gasoline Corporation v. 
Securities and Exchange Commission (3 Cir. (1943), 134 F. 2d 265): 
also in the case of L. J. Marquis & Co. v. Securities d& Exchange Com- 
mission (134 F. 2d 335): also in the case of L. J. Marquis & Co. v. 
Securities and Exchange Commission (134 F. 2d 822). 

Now, the development of this matter will be disclosed in the opinions 
in those cases. It was just a problem which came to us. There was 
no statutory provision then covering that, but something had to be 
done at that time. 

Mr. Crumpacker. It has been a rather fundamental part of our 
jurisprudence that any litigant should have the opportunity to pursue 
his rights at a point convenient to his place of residence. This will 
arbitrarily decree that where a question may be brought up in several 
different jurisdictions, all of the litigants, except those from one of 
those jurisdictions will have to go to the remaining one to have their 
eases heard. Of course, our transportation is considerably better 
now than it used to be, so that it is not as much of an inconvenience 
as it once was to travel across the country, but 1 am just wondering 
about the advisability of establishing such a rule. 
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Judge Maris. We have it in a good many cases at the present 
time; in antitrust cases, and interpleader cases, and in Federal Com- 
munications Commission cases. The latter are practically all centered 
here in the District of Columbia, which means that the litigants 
must come to the District of Columbia. 

In the case of the SEC, they do not come here to Washington. 
They bring their suits where they live, so the District of Columbia 
will not be one of the forums to which they come. They will be the 
other courts of appeals which handle the review of these matters. 

Mr. CrumpackeERr. There are many cases where you have to come 
to Washington, to pursue litigation connected with particular types 
of subject matters, and the Capital is a little more centrally located 
than some of these circuit courts. 

Judge Maris. Yes, that is right. 

Mr. Taytor. Are all the FCC decisions reviewed in the circuit 
court here in the District of Columbia? 

Judge Maris. There is an option, I believe, in certain cases. 1 think 
the venue is exclusively here in some types of cases, and in other types 
of cases, there is an option of the circuit of residence of the petitioner 
or the District of Columbia, but they almost always bring them here. 
I think a bar has developed here which is familiar with that type of 
litigation, and that litigation is unquestionably centered in the Dis- 
trict of Columbia today. 

I do not think that we have ever had a case from the Federal Com- 
munications Commission in the third cireuit. 

That is one of the problems that this bill seeks to deal with. Now, 
whether we deal with it in the best way or not is a matter of judgment 
We realize that, but we are working to make some improvements In 
the law. 

Turning then to subsection (b) of proposed section 2112, that sub- 
section provides for the abbreviation of the record by inclusion only 
of such material as the rules of court may require, or as the parties, 
including parties permitted to intervene by the court may stipulate, 
or as the court may designate by order. ‘The stipulation or order 
may provide in an appropriate case, such as a petition for a consent 
decree enforcing a National Labor Relations Board order, that no 
record at all be filed. 

May I stop just here to say that there is a case where a great deal 
of wasted time and effort can be avoided. One of the reasons why it 
is important that the various statutes be amended is so as to elim- 
inate these current requirements that the entire record be sent in, 
in order to constitute a basis for jurisdiction. We have many hun- 
dreds of cases in which the Labor Board petitions the court of appeals 
to enter a decree. The parties agree that a decree should be entered, 
but they must, nevertheless, send us the full record. There is abso- 
lutely no purpose to be served by that. It is already an agreed 
matter. This would permit no record at all, just entering the petition. 

Mr. Crumpacker. This is more or less the heart of the bill, is it 
not? 

Judge Maris. Yes, I think that is correct. 

These provisions will enable the parties to abbreviate the record by 
eliminating all material not relevant to the question actually raised on 
review, With consequent savings of time and expense. Provision is 
made that additional portions of the record may be ordered by the 
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court if found to be needed. Moreover, if the correctness of a finding 
of fact is in issue all the evidence is to be included in the record except 
such as the parties by stipulation agree to omit as wholly immaterial 
to the questioned finding. This w ill enable the court to perform its 
duty under section 10 (e) of the Administrative Procedure Act to 
‘review the whole record or such portions thereof as may be cited by 
any party.” 

In other words, you have put standards upon the courts as to the 

review of questions of fact so that we must consider the whole record, 
and we do not want the statute to impinge on the submission to the 
court of all the relevant evidence, if that is involved in the review of 
the case, but, of course, that part of the evidence which everybody 
agrees has no bearing, we can safely omit. 
* Certain of the agencies represented to our committee that in some 
cases it would be much more costly of time and money and seriously 
delay the proceedings to attempt to abbreviate the record than to send 
it all to the court of appeals and they accordingly opposed any compul- 
sory provision for abbreviation by rule or order without their consent. 
We believed that there was merit in this point and subsection (b) 
accordingly includes a proviso giving the agencies the right, at their 
option, to file the entire record, restricted, however, to those courts 
only which, in view of their use of the appendix or modified printed 
record system, do not require the entire record to be printed. 

In other words if, under the rules of the court of appeals the whole 
record sent up does not have to be printed, but only material excerpts 
from it, then it may be that it will be cheaper for the agency to bundle 
up the whole business and send it ia than to have people go through it, 
picking out the excerpts. We realize that under this statute, that be- 
comes a consideration for the agency as to which is less expensive and 
as to which procedure they may follow. 

Subsection (ce) authorizes the transmittal of the original papers, 
instead of certified copies, as the record in review and enforcement 
proceedings. As originally drawn this was to be compulsory if the 
rules or orders of the court so provided and optional with the agencies 
in the absence of such rules or orders. A number of the agencies 
pointed out to our committee that their records were public records 
which were required to be kept in their offices open to public inspec- 
tion; also that In many cases an agency must retain the original papers 
in a proceeding before it for use in connection with another related 
case not on review. The agencies strongly urged that the compulsory 
feature of the original papers provision be eliminated. Our committee 
acquiesced and eliminated this feature from the bill which now 
authorizes the transmittal of the original papers as the record solely 
at the option of the agency. The bill provides, however, that this 
may apply to a part of the record also, so that the agency may transmit 
some original papers and certified copies of others. 

It is entirely up to them. 

The bill requires the return of any original papers at the conclusion 
of the case and this has now been broadened to permit the return also 
of certified copies which were included in the record. Certain agencies 
informed your committee that they would make use of such copies if 
returned and their return will relieve a serious storage problem in the 
offices of the clerks of the courts of appeals. 
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As I have stated, an examination of the statutes providing for the 
enforcement or review of particular agency orders indicated that most 
of them would require amendment to bring them into harmony with 
the provisions of proposed section 2112. Many of the statutes require 
the entire record before the agency to be filed. Some of them also 
provide that the court gets jurisdiction upon the filing of the petititioa 
for review. Many others provide, however, that jurisdiction is not 
acquired until the filing of the transcript of the record. 

We believe that the latter provision is illogical and unwise, illogical 
since it places it within the power of the agency to delay the acquisi- 
tion of full jurisdiction by the court and unwise since it raises a serious 
question as to the extent of the court’s power to make orders relating 
to the filing of the record or other preliminary orders between the time 
of filing the petition for review and the time the record is actually filed. 

The bill, accordingly, follows the pattern of the latest congressional 
enactment on the subject, the act of December 29, 1950, the so-called 
Hobbs Act, relating to the review of orders of the Federal Communica- 
tions Commission and certain other agencies, by proposing to amend 
the various statutes to provide in all cases that the reviewing court 
shall acquire jurisdiction upon the filing of the petition for review. 

In the cases of the Federal Trade Commission Act, the Clayton Act, 
the Packers and Stockyards Act, the National Labor Relations Act, 
the Federal Power Act, and the Natural Gas Act, the existing law 
provides that the agency may modify or set aside its order after a 
petition for review has been filed, and up to the time of the filing of the 
record. In other words, the agency has a period in there in which it 
can further act or, perhaps, reconsider. The Judicial Conference 
agrees with the agencies that this power should be retained. The bill, 
therefore, proposes to amend these statutes so that, although juris- 
diction shall be acquired by the court upon the filing of a petition for 
review, the jurisdiction shall not become exclusive until the filing of 
the record. 

Certain perfecting amendments of the various statutes have been 
included in the bill. Thus it is provided that the clerk of the court shall 
transmit a copy of a petition for review to the agency concerned. This 
removes a present ambiguity on this point. Also “record” is substi- 
tuted for “‘transcript”’ and in each case the record is required to be filed 
“as provided in section 2112 of title 28, United States Code.”’, thus 
bringing into play all the provisions of that proposed section and 
rendering it unnecessary to repeat in each statute providing for ju- 
dicial review the detailed provisions relating to the record which now 
appear in some of them. Since many of these existing provisions are 
inconsistent with the plan of section 2112, they are proposed to be 
eliminated by the amendatory section of the bill. 

That is a statement of the purpose and effect of the bill and I submit 
a draft of the bill prepared as required by the Ramseyer rule. We 
show in the case of each amendatory section exactly what is being 
dropped out, and what now is being added. That makes it much 
more understandable for you in examining those sections. 

(The bill above referred to is as follows:) 
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A BILL To authorize the abbreviation of the record on the review or enforcement of orders of administra- 
tive agencies by the courts of appeals and the review or enforcement of such orders on the original papers 
and to make uniform the law relating to the record on review or enforcement of such orders and for other 
purposes 

Be it enacied by the Senate and House of Representatives of the United States of 

America in Congress assembled, That the analysis of chapter 133 of title 28 of the 

United States Code, immediately preceding section 2101 of such title, is amended 

by inserting at the end thereof the following additional item: 


**2112. Record on review and enforcement of agency orders.”’ 


Sec. 2. Chapter 133 of title 28 of the United States Code is amended by in- 
serting at the end of such chapter immediately following section 2111 an addi- 
tional section, as follows: 


**§ 2112. Record on review and enforcement of agency orders. 


“‘(a) The several courts of appeals shall have power to adopt, with the approval 
of the Judicial Conference of the United States, rules prescribing the time and 
manner of filing and the contents of the record in all proceedings instituted in the 
courts of appeals to enjoin, set aside, suspend, modify or otherwise review or 
enforce orders of administrative agencies, boards, commissions and officers, in 
whicn the applicable statute does not specifically prescribe such time or manner 
of filing or contents of the record. The record in such proceedings shall be 
certified and filed in the court of appeals by the agency, board, commission Or 
officer concerned within the time and in the manner prescribed by such rules. 
If proceedings have been instituted in two or more courts of appeals with respect 
to the same order the agency, board, commission or officer concerned shall file 
the record in that one of such courts in which in its judgment the proceedings 
may be carried on with the greatest convenience to all the parties involved. The 
other courts in which such proceedings are pending shall thereupon transfer them 
to the court of appeals in which the record has been filed. 

““(b) The record to be filed in the court of appeals in such a proceeding shall 
consist of the order sought to be reviewed or enforced, the findings or report 
upon which it is based, and the pleadings, evidence and proceedings before the 
agency, board, commission or officer concerned, or such portions thereof (1) as 
the said rules of the court of appeals may require to be included therein, or (2) 
as the agency, board, commission or officer concerned, the petitioner for review 
or respondent in enforcement, as the case may be, and any intervenor in the 
court proceeding by written stipulation filed with the agency, board, commission 
or officer concerned or in the court in any such proceeding may consistently with 
the rules of such court designate to be included therein, or (3) as the court upon 
motion of a party or, after a prehearing conference, upon its own motion may 
by order in any such proceeding designate to be included therein. Such a stipu- 
lation or order may provide in an appropriate case that no record need be filed 
in the court of appeals. If, however, the correctness of a finding of fact by the 
agency, board, commission or officer is in question all of the evidence before the 
agency, board, commission or officer shall be included in the record except such 
as the agency, board, commission or officer concerned, the petitioner for review or 
respondent in enforcement, as the case may be, and any intervenor in the court 
proceeding by written stipulation filed with the agency, board, commission or 
officer concerned or in the court agree to omit as wholly immaterial to the ques- 
tioned finding. If there is omitted from the record any portion of the proceedings 
before the agency, board, commission or officer which the court subsequently de- 
termines to be necessary for it to consider to enable it to review or enforce the 
order in question the court may direct that such additional portion of the pro- 
ceedings be filed as a supplement to the record. If the rules of the court of appeals 
in which a proceeding is pending do not require the printing of the entire record 
in that court the ageney, board, commission or officer concerned may, at its option 
and without regard to the foregoing provisions of this subsection, filed in the court 
the entire record of the proceedings before it without abbreviation. 

““(c) The agency, board, commission, or officer concerned may transmit to 
the court of appeals the original papers comprising the whole or any part of ‘the 
record or any supplemental record, otherwise true copies of such papers certified 
by an authorized officer or deputy of the agency, board, commission or officer 
concerned shall be transmitted. Any original papers thus transmitted to the 
court of appeals shall be returned to the agency, board, commission, or officer 
concerned upon the final determination of the review or enforcement proceeding. 
Pending such final determination any such papers may be returned by the court 
temporarily to the custody of the agency, board, commission or officer concerned 
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if needed for the transaction of the public business. Certified copies of any papers 
included in the record or any supplemental record may also be returned to the 
agency, board, commission, or officer concerned upon the final determination of 
review proceedings. 

Sec. 3. (a) The sixth sentence of subsection (b) of section 5 of the Federal 
Trade Commission Act, as amended (52 Stat. 112), is amended to read as follows: 
“Until the expiration of the time allowed for filing a petition for review, if no 
such petition has been duly filed within such time, or, if a petition for review has 
been filed within such time then until [the transcript of] the record in the pro- 
ceeding has been filed in court of appeals of the United States, as hereinafter pro- 
vided, the Commission may at any time, upon such notice and in such manner 
as it shall deem proper, modify or set aside, in whole or in part, any report 
or any order made or issued by it under this section.” 

(b) The second and third sentences of subsection (c) of section 5 of the Federal 
Trade Commission Act, as amended (52 Stat. 112-113), are amended to read as 
follows: ‘‘A copy of such petition shall be forthwith [served upon] transmitted 
by the clerk of the court to the Commission, and thereupon the Commission [forth- 
with] shall [certify and] file in the court [a transcript of] the [entire] record 
in the proceeding, ge all the evidence taken and the report and order 
of the Commission] as provided in section 2112 of title 28, United States Code. 
Upon such filing of the petition [and transcript] the court shall have jurisdiction 
of the proceeding and of the question determined therein and shall have power 
to make and enter [upon the pleadings, evidence, and proceedings set forth in 
such transcript] a decree affirming, modifying, or setting aside the order of the 
Commission, and enforcing the same to the extent that such order is affirmed 
and to issue such writs as are ancillary to its jurisdiction or are necessary in its 
judgment to prevent injury to the public or to competitors pendente lite.” 

(ec) Subsection (d) of section 5 of the Federal Trade Commission Act, as 
amended (52 Stat. 113), is amended to read as follows: 

“(d) [The] Upon the filing of the record with it the jurisdiction of the court of 
appeals of the United States to affirm, enforce, modify or set aside orders of the 
Commission shall be exclusive’ (15 U.S. C., see. 45, Federal Trade Commission). 

Sec. 4. (a) The sixth sentence of the second paragraph of section 11 of the 
Act of October 15, 1914, as amended (64 Stat. 1127), is amended to read as follows: 
“Until [a transcript of] the record in such hearing shall have been filed in a United 
States court of appeals, as hereinafter provided, the Commission or Board may at 
any time, upon such notice, and in such manner as it shall deem proper, modify 
or set aside, in whole or in part, any report or any order made or issued by it 
under this section.” 

(b) The first and second sentences of the third paragraph of section 11 of the 
Act of October 15, 1914, as amended (64 Stat. 1127), are amended to read as 
follows: 

“Tf such person fails or neglects to obey such order of the Commission or Board 
while the same is in effect the Commission or Board may apply to the United 
States court of appeals, within any circuit where the violation complained of 
was or is being committed or where such person resides or carries on business, for 
the enforcement of its order, and shall [certify and] file [with its application a 
transcript of] the [entire] record in the proceeding, [including all the tsetimony 
taken and the report and order of the Commission or Board] as provided in section 
2112 of title 28, United States Code. Upon such filing of the application [and 
transcript] the court shall cause notice thereof to be served upon such person, and 
thereupon shall have jurisdiction of the proceeding and of the question determined 
therein, and shall have power to make and enter [upon the pleadings, testimony, 
and proceedings set forth in such caneeters a decree affirming, modifving, or 
setting aside the order of the Commission or Board.”’ 

(c) The second and third sentences of the fourth paragraph of section 11 of the 
Act of October 15, 1914, as amended (64 Stat. 1128), are amended to read as 
follows: ‘‘A copy of such petition shall be forthwith [served upon] transmitted by 
the clerk of the court to the Commission or Board and thereupon the Commission 
or Board [forthwith] shall [certify and] file in the court [a transcript of] the 
record in the proceeding, as [hereinbefore] provided in section 2112 of title 28, 
United States Code. Upon the filing of [the transcript] such petition the court 
shall have the same jurisdiction to affirm, set aside, or modify the order of the 
the Commission or Board as in the case of an application by the Commission or 


(Norr.—The new statutory provisions inserted by the amendments are italicized 
and the present statutory provisions stricken out by the amendments are en- 
closed in [brackets].) 
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Board for the enforcement of its order, and the findings of the Commission or 
Board as to the facts, if supported by substantial evidence, determined as provided 
in section 10 (e) of the Administrative Procedure Act, shall in like manner be con- 
clusive.”’ 

(d) The fifth paragraph of section 11 of the Act of October 15, 1914, 
as amended (64 Stat. 1128), is amended to read as follows: 

“EThe] Upon the filing of the record with it the jurisdiction of the United States 
court of appeals to enforce, set aside, or modify orders of the Commission or Board 
shall be exclusive” (15 U. 8. C., sec. 21, Interstate Commerce Commission, Federal 
Communications Commission, Civil Aeronautics Board, Board of Governors of 
the Federal Reserve System). 

Sec. 5. The fourth and fifth sentences of the first paragraph of section 2 of 
the Act of July 28, 1916 (39 Stat. 425), are amended to read as follows: ‘“‘A copy 
of such petition shall be forthwith [served upon] transmitted by the clerk of the 
court to the Post Office Department and thereupon the said department [forth- 
with] shell [certify and] file in the court [a transcript of] the record, [and 
testimony], as provided in section 2112 of title 28, United States Code. Upon the 
filing of such [transcript] petition the court shall have jurisdiction to affirm, set 
aside, or modify the order of the department” (39 U. 8. C., see. 576, Postmaster 
General (District of Columbia Circuit only)). 

Src. 6 (a) Subsection (c) of section 203 of the Packers and Stockyards Act, 
1921 (42 Stat. 162), is amended to read as follows: 

““(e) Until [[a transcript of] the record in such hearing has been filed in a 
court of appeals of the United States, as provided in section 204, the Secretary 
at any time, upon such notice and in such manner as he deems proper, but only 
after reasonable opportunity to the packer to be heard, may amend or set aside 
the report or order, in whole or in part” (7 U. S. C., see. 193, Secretary of 
Agriculture). 

(b) Subsections (b) and (c) of section 204 of the Packers and Stockyards Act, 
1921 (42 Stat. 162), are amended to read as follows: 

“(b) The clerk of the court shall immediately cause a copy of the petition to 
be delivered to the Secretary, and the Secretary shall [forthwith prepare, certify, 
and] thereupon file in the court [a full and accurate transcript of] the record in 
such proceedings, [including the complaint, the evidence, and the report and 
order] as provided in section 2112 of title 28, United States Code. If before such 
[transcript] record is filed the Secretary amends or sets aside his report or order, 
in.whole or in part, the petitioner may amend the petition within such time as 
the court may determine, on notice to the Secretary. 

“(¢) At any time after such [transcript] petition is filed the court, on applica- 
tion of the Secretary, may issue a temporary injunction restraining, to the extent 
it deems proper, the packer and his officers, directors, agents, and employees, 
from violating any of the provisions of the order pending the final determination 
of the appeal” (7 U. 8S. C., see. 194, Secretary of Agriculture). 

(c) The first sentence of subsection (h) of section 204 of the Packers and stock- 
yards Act, 1921 (42 Stat. 162), is amended to read as follows: 

“(h) The court of appeals shall have [exclusive] jurisdiction, which upon the 
filing of the record with it shall be exclusive, to review, and to affirm, set aside, or 
modify, such orders of the Secretary, and the decree of such court shall be final 
except that it shall be subject to review by the Supreme Court of the United 
States upon certiorari, as provided in section [240 of the Judicial Code] 1254 of 
title 28, if such writ is duly applied for within sixty days after entry of the decree”’ 
(7 U.S. C., see. 194, Secretary of Agriculture). 

Sec. 7. (a) The third sentence of paragraph (a) of section 6 of the Commodity 
Exchange Act (42 Stat. 1001), is amended to read as follows: ‘‘The clerk of the 
court in which such a petition is filed shall immediately cause a copy thereof 
to be delivered to the Secretary of Agriculture, chairman of said commission, or 
anv member thereof, and the said commission shall [forthwith prepare, certify, 
and] thereupon file in the eourt [a full and accurate transcript of] the record in 
such proceedings [including the notice to the board of trade, a copy of the charges, 
the evidence, and the report and order), as provided in section 2112 of title 28, 
United States Code’ (7 U.S. C., see. 8, Contract Market Commission). 

(b) The seventh and eighth sentences of paragraph (b) of section 6 of the 
Commodity Exchange Act (42 Stat. 1002), as amended, are amended to read as 
follows: ‘“‘A copy of such petition shall be forthwith [served upon] transmitied 
by the clerk of the court to the Secretary of Agriculture [by delivering such copy 
to him] and thereupon the Secretary of Agriculture shall [forthwith certify and] 
file in the court [a transcript of] the record theretofore made, [including evi- 
dence received] as provided in section 2112 of title 28, United States Code. Upon 
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the filing of the [transcript] petition the court shall have jurisdiction to affirm, 
to set aside, or modify the order of the Secretary of Agriculture, and the findings 
of the Secretary of Agriculture as to the facts, if supported by the weight of 
evidence, shall in like manner be conelusive” (7 U. S. C., see. 9, Seeretarv of 
Agriculture). 

Sec. 8. The third and fourth sentences of the second paragraph of subsection (b) 
of section 641 of the Tariff Act of 1930, as amended (49 Stat. 865), are amended 
to read as follows: ‘‘A copy of such petition shall be forthwith [served te 
transmitted by the clerk of the court to the Secretary of the Treasury, or [upon 
any Officer designated by him for that purpose, and thereupon the Secretary of 
the Treasury shall [certify and] file in the court [a transcript of] the record 
upon which the order complained of was entered, as provided in section 2112 of 
title 28, United States Code. Upon the filing of such [transcript] petition such 
court shall have exclusive jurisdiction to affirm, modify, or set aside such order, 
in whole or in part” (19 U. S. C., see. 1641, Secretary of the Treasury). 

Sec. 9. The second sentence of subsection (a) of section 9 of the Securities Act 
of 1933 (48 Stat. 80) is amended to read as follows: ‘“‘A copy of such petition 
shall be forthwith [served upon] transmitted by the clerk of the court to the Com- 
mission, and thereupon the Commission shall [certify and] file in the court 
[a transcript of] the record upon which the order complained of was entered, 
as provided in section 2112 of title 28, United States Code” (15 U. 8. C., see. 77i, 
Securities and Exchange Commission). 

Sec. 10. The second and third sentences of subsection (a) of section 25 of the 
Securities Exchange Act of 1934 (48 Stat. 901), are amended to read as follows: 
‘A copy of such petition shall be forthwith [served upon] transmitted by the clerk 
of the court to any member of the Commission, and thereupon the Commission 
shall [certify and] file in the court [a transcript of] the record upon which the 
order complained of was entered, as provided in section 2112 of title 28, United 
States Code. Upon the filing of such [transcript] petition such court shall have 
exclusive jurisdiction to affirm, modify, and enforce or set aside such order, in 
whole or in part” (15 U. S. C., see. 78y, Securities and Exchange Commission). 

Sec. 11. The third sentence of subsection (c) of section 18 of the Act of June 18, 
1934 (48 Stat. 1002), is amended to read as follows: “The clerk of the court in 
which such a petition is filed shall immediately cause a copy thereof to be delivered 
to the Board and it shall [forthwith prepare, certify, and] thereupon file in the 
court [a full and accurate transcript of] the record in the proceedings held before 
it under this section, [the charges, the evidence, and the order revoking the 
grant] as provided in section 2112 of title 28, United States Code’? (19 U.S. C 
sec. Slr, Foreign Trade Zone Board). 

Sec. 12. The second sentence of subsection (d) of section 402 of the Com- 
munications Act of 1934, as amended (66 Stat. 719), is amended to read as follows: 
‘Within thirty days after the filing of an appeal, the Commission shall file with 
the court [a copy of the order complained of, a full statement in writing of the 
facts and grounds relied upon by it in support of the order involved upon said 
appeal, and the originals or certified copies of all papers and evidence presented 
to and considered by it in entering said order] the record upon which the order 
complained of was entered, as provided in section 2112 of title 28, United States 
Code” (47 U.S. C., sec. 402, Federal Communications Commission (District of 
Columbia Circuit only)). 

Sec. 13. (a) Section (d) of section 10 of the National Labor Relations Act, as 
amended (61 Stat. 147), is amended to read as follows: 

‘“(d) Until [a transcript of] the record in a case shall have been filed in a 
court, as hereinafter provided, the Board may at anv time, upon reasonable 
notice and in such manner as it shall deem proper, modify or set aside, in whole 
or in part, any finding or order made or issued by it.” 

(b) The first. second, fifth, and seventh sentences of subsection (e) of section 10 
of the National Labor Relations Act, as amended (61 Stat. 147), are amended to 
read as follows: 

‘“(e) The Board shall‘have power to petition any court of appeals of the United 
States [(including the United States Court of Appeals for the District of Colum- 
bia)], or if all the courts of appe ‘als to which application may be made are in 
vacation, any distriet court of the United States Fcineluding the District Court 


of the United States for the District of Columbia)], within any cireuit or district, 
respectively, wherein the unfair labor practice in question oceurred or wherein 
such person resides or transacts business, for the enforcement of such order and 
for appropriate temporary relief or restraining order, and shall [certify and] 
file in the court [a transcript of] the [entire] record in the proceedings, [including 
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the pleadings and testimony upon which such order was entered and the findings 
ind order of the Board] as provided in section 2112 of title 28, United States Code. 
Upon [such] the filing of such petition, the court shall cause notice thereof to be 
served upon such person, and thereupon shall have jurisdiction of the proceeding 
ind of the question determined therein, and shall have power to grant such tem- 
porary relief or restraining order as it deems just, and proper, and to make and 
enter [upon the pleadings, testimony, and proceedings set forth in such transcript] 
i decree enforcing, modifying, and enforcing as so modified, or setting aside in 
whole or in part the order of the Board. * * * If either party shall apply to 
the court for leave to adduce additional evidence and shall show to the satisfac- 
tion of the court that such additional evidence is material and that there were 
reasonable grounds for the failure to adduce such evidence in the hearing before 
the Board, its member, agent, or agency, the court may order such additional 
evidence to be taken before the Board, its members, agent, or agency, and to be 
made a part of the [transcript] record. * * * [The] Upon the filing of the record 
with it the jurisdiction of the court shall be exclusive and its judgment and decree 
shall be final, except that the same shall be subject to review by the appropriate 
United States court of appeals if application was made to the district court as 
hereinabove provided, and by the Supreme Court of the United States upon writ 
of certiorari or certification as provided in [sections 239 and 240 of the Judicial 
Code, as amended (U. 8. C., title 28, sees. 346 and 347)] section 1254 of title 28.’ 

c) The second and third sentences of subsection (f) of section 10 of the Na- 
tional Labor Relations Act, as amended (61 Stat. 148), are amended to read 
as follows: ‘“‘A copy of such petition shall be forthwith [served upon] transmitted 
hy the clerk of the court to the Board, and thereupon the aggrieved party shall 
file in the court [a transcript of] the [entire] record in the proceeding, certified 
by the Board [including the pleading and testimony upon which the order com- 
plained of was entered, and the findings and order of the Board] as provided. in 
section 2112 of title 28, United States Code. Upon [such] the filing of such peti- 
tion, the court shall proceed in the same manner as in the case of an application 
by the Board under subsection (e) of this section, and shall have the same [exclu 
sive] jurisdiction to grant to the Board such temporary relief or restraining order 
as it deems just and proper, and in like manner to make and enter a decree enforc- 
ing, modifying, and enforcing as so modified, or setting aside in whole or in part 
the order of the Board; the findings of the Board with respect to questions of 
fact if supported by substantial evidence on the record considered as a whole 
shall in like manner be conclusive’ (29 U. 8S. C., see. 160, National Labor Rela- 
tions Board). 

Sec. 14. The third and fourth sentences of subsection (h) of section 4 of the 
Federal Alcohol Administration Act (49 Stat. 980), as amended, are amended 
to read as follows: ‘‘A copy of such petition shall be forthwith [served upon] 
transmitted by the clerk of the court to the Secretary, or [upon] any officer desig- 
nated by him for that purpose, and thereupon the Secretary shall [certify and] 
file in the court [a transcript of] the record upon which the order complained 
of was entered, as provided in section 2112 of title 28, United States Code. Upon 
the filing of such [transcript] petition such court shall have exclusive jurisdiction 
to affirm, modify, or set aside such order, in whole or in part’”’ (27 U.S. C., see. 
204, Secretary of the Treasury). 

Sec. 15. The second and third sentences of subsection (a) of section 24 of the 
Public Utility Holding Company Act of 1935 (49 Stat. 834), are amended to read 
as follows: ‘‘A copy of such petition shall be forthwith [served upon] transmitted by 
the clerk of the court to any member of the Commission, or open? any Officer 
thereof designated by the Commission for that purpose, and thereupon the 
Commission shall [certify and] file in the court [a transcript of] the record upon 
which the order complained of was entered, as provided in section 2112 of title 28, 
United States Code. Upon the filing of such [transcript] petition such court shall 
have exclusive jurisdiction to affirm, modify, or set aside such order, in whole or 
in part” (15 U.S. C., see. 79x, Securities and Exchange Commission). 

Sec. 16. (a) Subsection (a) of section 313 of the Federal Power Act, as 
amended (49 Stat. 860), is amended by inserting at the end thereof an additional 
sentence reading as follows: ‘‘Until the record in a proceeding shall have been filed 
in a court of appeals, as provided in subsection (b), the Commission may at any time, 
upon reasonable notice and in such manner as it shall deem proper, modify or set 
aside, in whole or in part, any finding or order made or issued by it.” 

(b) The seeond and third sentences of subsection (b) of section 313 of the 
Federal Power Act, as amended (49 Stat. 860), are amended to read as follows: “A 
copy of such petition shall forthwith be [served upon] transmitted by the clerk of 
the court to any member of the Commission and thereupon the Commission shall 
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[certify and] file with the court [a transcript of] the record upon which the order 
complained of was entered, as provided in section 2112 of title 28, United States 
Code. Upon the filing of such [transcript] petition such court shall have [exelu- 
sive] jurisdiction, which upon the filing of the record with it shall be exclusive, to 
affirm, modify, or set aside such order in whole or in part’’ (16 U. 8. C., see. 825), 
Federal Power Commission). 

Src. 17. The second and third sentences of subsection (b) of section 611 of the 
Merchant Marine Act, 1936, as amended (52 Stat. 961), are amended to read as 
follows: “A copy of such petition shall be forthwith [served upon] transmitted 
by the clerk of the court to any member of the Board, or aon aby officer thereof 
designated by the Board for that purpose, and thereupon the Board shall [certify 
and J file in the court [a transcript of] the record upon which the order complained 
of was entered, as provided in section 2112 of title 28, United States Code. Upon 
the filing of such [transcript] petition such court shall have exclusive jurisdiction 
to determine whether such cancellation or default was without just cause, and to 
affirm or set aside such order’ (46 U. 8. C., see. 1181 (b), Federal Maritime Board 
(District of Columbia Circuit only)). 

Sec. 18. Subsection (c) of section 1006 of the Civil Aeronauties Act of 1938 
(52 Stat. 1024), is amended to read as follows: 

““(c) A copy of the petition shall, upon filing, be forthwith transmitted to the 
Board by the clerk of the court; and the Board shall thereupon [certify and] 
file in the court [a transcript of] the record, if any, upon which the order com- 
plained: of was entered, as provided in section 2112 of title 28, United States Code”’ 
(49 U.S. C., see. 646, Civil Aeronautics Board). 

Sec. 19. (a) Subsection (a) of section 19 of the Natural Gas Act (52 Stat. 831), 
is amended by inserting at the end thereof an additional sentence reading as 
follows: ‘“‘Until the record in a proceeding shall have been filed in a court of appeals. 
as provided in subsection (b), the Commission may at any time, upon reasonable 
notice and in such manner as it shall deem proper, modify or set aside, in whole or in 
part, any finding or order made or issued by it.”’ 

(b) The second and third sentences of subsection (b) of section 19 of the 
Natural Gas Act (52 Stat. 831), are a nended to read as follows: ‘4 copy of such 
petition shall forthwith be [served upon ] transmitted by the clerk of the court to 
any member of the Commission and thereupon the Commission shall [certify 
and] file with the court [a transcript of] the record upon which the order com- 
plained of was entered, as provided in section 2112 of title 28, United States Code. 
Upon the filing of such petition [transcript] such court shall have [exclusive] 
jurisdiction, which wpon the filing of the record with it shall be exclusive, to affirm, 
modify, or set aside such order in whole or in part’’ (15 U.S. C., sec. 717r, Federa!] 
Power Commission). 

Sec. 20. (a) The first and second sentences of paragraph (2) of subsection (i 
of section 408 of the Federal Food, Drug, and Cosmetic Act, as added by the 
Act of July 22, 1954 (ch. 559, 68 Stat. 515), are amended to read as follows: 

**(2) In the case of 2 petition with respect to an order under subsection (d) (5 
or (e), a copy of the petition shall be forthwith [served upon] transmitted by the 
clerk of the court to the Secretary, or [upon] any officer designated by him for 
that purpose, and thereupon the Secretary shall [certify and] file in the court 
[a transcript] the record of the proceedings [and the record] on which he based 
his order, as provided in section 2112 of title 28, United States Code. Upon [such] 
the filing of such petition, the court shall have exclusive jurisdiction to affirm or 
set aside the order complained of in whole or in part.”’ 

(b) The first and second sentences of paragraph (3) of subsection (i) of section 
408 of the Federal Food, Drug, and Cosmetic Ket, as added by the Act of July 
22, 1954 (ch. 559, 68 Stat. 515), are amended to read as follows: 

(3) In the case of a petition with respect to an order under subsection (1), a 
copy of the petition shall be forthwith [served upon] transmitted by the clerk of 
the court to the Secretary of Agriculture, or [upon] any officer designated by him 
for that purpose, and thereupon the Secretary shall [certify and] file in the court 
{a transcript] the record of the proceedings [and the record] on which he based 
his order, as provided in section 2112 of title 28, United States Code. Upon [such] 
the filing of such petition. the court shall have exclusive jurisdiction to affirm or 
set aside the order complained of in whole or in part’? (21 U.S. ©., see. 346a, 
Secretary of Health, Education and Welfare, Secretary of Agriculture). 

Sec. 21. The third sentence of paragraph (1) of subsection (f) of section 701 
of the Federal Food, Drug, and Cosmetic Act (52 Stat. 1055), as amended, is 
amended to read as follows: “The Secretary [promptly upon service of the 
summons and petition, ] thereupon shall [certify and] file in the court the [trans- 
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script] record of the proceedings [and the record] on which the Seeretary based 
his order, as provided in section 2112 of title 28, United States Code’ (21 U.S. C., 
sec. 371, Seeretary of Health, Education and Welfare). 

Sec. 22. The sceond and third sentences of subsection (a) of section 10 of the 
Fair Labor Standards Act of 1938 (52 Stat. 1065), as amended, are amended to 
read as follows: ‘“‘A copy of such petition shall forthwith be [served upon] 
transmitted by the clerk of the court to the Secretary, and thereupon the Secretary 
shall [certify and] file in the court [a transcript of] the record upon which the 
order complained of was entered, as provided in section 2112 of litle 28, United 
States Code. Upon the filing of such [transeript] peéiiion such court shall have 
exclusive jurisdiction to affirm, modify, or set aside such order in whole or in 
part, so far as it is applicable to the petitioner’ (29 U.S. C., see. 210, Secretary of 
Labor). 

Sec. 23. The fourth, fifth, sixth, and eighth sentences of subsection (f) of 
section 5 of the Railroad Unemployment Insurance Act, as amended (52 Stat. 
1100), are amended to read as follows: ‘‘ Within fifteen days after reccipt of service, 
or within such additional time as the court may allow, the Board shall [certify 
and] file with the court in which such petition has been filed [a transcript of 
the record upon which the findings and decision complained of are based, as 
provided in section 2112 of title 28, United States Code. Upon [such] the filing 
of such petition the court shall have exclusive jurisdiction of the proceeding and 
of the question determined therein, and shall give precedence in the adjudication 
thereof over all other civil cases not otherwise entitled by law to precedence. 
It shall have power to enter [upon the pleadings and transcript of the récord,] a 
decree affirming, modifving, or reversing the decision of the Board, with or without 
remanding the cause for rehearing. * * * No additional evidence shall be 
received by the court, but the court may order additional evidence to be taken 
before the Board, and the Board may, after hearing such additional evidence, 
modify its findings of fact and conclusions and file such additional or modified 
findings and conclusions with the court, and the Board shall file with the court 
[a transcript of] the additional record’ (45 U.S. C., see. 355, Railroad Retire- 
ment Board). 

Src. 24. (a) Subsection (ce) of section 409 of the Federal Seed Act (53 Stat. 
1287, is amended to read as follows: 

““(e) Until [a transcript of} the record in such hearing has been filed in a court 
of appeals as provided in section 410, the Secretary of Agriculture at any time, 
upon such notice and in such manner as he deems proper, but only after reasonable 
opportunity to the person to be heard, may amend or set aside the report or order, 
in whole or in part” (7 U. 8. C., see. 1599, Seeretary of Agriculture). 

(b) The second and third paragraphs of section 410 of the Federal Seed Act 
Act (53 Stat. 1288), are amended to read as follows: 

“The clerk of the court shall immediately cause a copy of the petition to be 
lelivered to the Secretary, and the Secretary shall [forthwith prepare, certify, 
and] thereupon file in the court [a full and accurate transcript of J the record in 
such proceedings, [including the complaint, the evidence, and the report and 
order] as provided in section 2112 of title 28, United States Code. If before such 
[transcript] record is filed, the Secretary amends or sets aside his report or order, 
in whole or in part, the petitioner may amend the petition within such time as 
the court may determine, on notice to the Secretary. 

‘At any time after such [transcript] petition is filed the court, on application 
of the Secretary, may issue a temporary injunction restraining, to the extent it 
deems proper, the person and his officers, directors, agents, and emplovees from 
violating any of the provisions of the order pending the final determination of the 
appeal” (7 U. 8. C., see. 1660, Secretary of Agriculture). 

ec) The first and second sentences of section 411 of the Federal Seed Act (53 
Stat. 1288), are amended to read as follows: 

Sec. 411. If anv person against whom an order is issued under section 409 
fails to obey the order, the Secretary of Agriculture, or the United States, by its 
Attorney General, may apply to the court of appeals of the United States, within 
the circuit where the person against whom the order was issued resides or has his 
principal place of business, for the enforcement of the order, and shall [certify 
and] file [with its application a full and accurate transcript of] the record in 
such proceedings, [including the complaint, the evidence, the report, and the 

rder] as provided in section 2112 of title 28, United States Code. Upon such 
filing of the application [and transcript] the court shall cause notice thereof to 
be se rved upon the person against whom the order was issued” (7 U.S. C., see 


1MO1. Seeretaryv of Agriculture). 



































2 er I NANG nS ts tt alae at 










hc 








an lap nltt-vh 














A Ne Re NEN th a NR et 











: 
. 
i 








APPEAL OF ADMINISTRATIVE AGENCY DECISIONS 25 


— 


Sec. 25. The second and third sentences of subsection (a) of section 43 of the 
Investment Company Act of 1940, as amended (54 Stat. 844), are amended to 
read as follows: ‘‘A copy of such petition shall be forthwith [served upon] trans- 
mitted by the clerk of the court to any member of the Commission or Fupenl any 
officer thereof designated by the Commission for that purpose, and thereupon 
the Commission shall [certify and] file in the court [a transcript of] the record 
upon which the order complained of was entered, as provided in section 2112 of 
title 28, United States Code. Upon the filing of such [transcript] petition such 
court shall have exclusive jurisdiction to affirm, modify, or set aside such order, 
in whole or in part” (15 U. 8S. C., see. 80a—42, Securities and Exchange Com- 
mission). 

Sec. 26. The second and third sentences of subsection (a) of section 213 of the 
Investment Advisers Act of 1940, as amended (54 Stat. 855), are amended to read 
as follows: ‘‘A copy of such petition shall be forthwith [served upon] transmitted 
by the clerk of the court to any member of the Commission, or [upon] any officer 
thereof designed by the Commission for that purpose, and thereupon the Com- 
mission shall [certify and] file in the court [a transcript of] the record upon 
which the order complained of was entered, as provided in section 211? of title 28, 
United States Code. Upon the filing of such [transcript] petition such court shall 
have exclusive jurisdiction to affirm, modify, or set aside such order, in whole or 
in part” (15 U.S. C., see. 80b—13, Securities and Exchange Commission). 

Sec. 27. (a) The third sentence of paragraph (1) of subsection (b) of section 
632 of the Act of July 1, 1944, as added by the Hospital Survey and Construction 
Act (60 Stat. 1048), is amended to read as follows: ‘“‘The Surgeon General shall 
[forthwith certify and] thereupon file in the court the [transcript] record of the 
proceedings [and the record] on which he based his action, as provided in section 
2112 of title 28, United States Code.” 

b) The first sentence of paragraph (2) of subsection (b) of section 632 of the 
Act of July 1, 1944, as added by the Hospital Survey and Construction Act (60 
Stat. 1048), is amended to read as follows 

‘(2) The findings of fact by the Surgeon General, unless substantially contrary 
to the weight of the evidence, shall be conclusive; but the court, for good cause 
shown, may remand the case to the Surgeon General to take further evidence, and 
the Surgeon General may ther« upon mi ike new or modified findings of fact and 
may modify his previous action, and shall [certify to] fil an the court the [tran- 
seript and] record of the further proceedings’ (42 U. 8. C., sec. 291j, Public 
Health Service). 

Sec. 28. The fourth sentence of subsection (c) of seetion 205 of the Sugar Act 
of 1948 (61 Stat. 927), is amended to read as follows: “Within thirty days after 
the filing of said appeal the Secretary shall file with the court the [originals or 
certified copies of all papers and evidence presented to him upon the hearing 
involved, a like copy of his decision thereon, a full statement in writing of the 
facts and grounds for his decisions as found and given by him] record wpon which 
the decision complained of was entered, as provided in section 2112 of title 28, United 
States Code, and a list of all interested persons to whom he has mailed or otherwise 
delivered a copy of said notice of appeal’? (7 U. 8. C., see. 1115, Secretary of 
Agriculture (District of Columbia Circuit only 

Src, 29. The second and third sentences of subsection (a) of section 14 of the 
Internal Security Act of 1950 (64 Stat. 1001), are amended to read as follows: 
‘““A copy of such petition shall be forthwith [served upon] transmitted by the 
clerk of the court to the Board, and thereupon the Board shall [certify and] file 
in the court [a transcript] of the [entire] record in the proceeding, [including 
all evidence taken and the report and order of the Board] as provided in section 
2112 of title 28, United States Code. oo ‘reupon] Upon the filing of such peti- 
tion the court shall have jurisdiction of the proceeding and shall have power to 
affirm or set aside the order of the Board; but the court may in its diseretion 
and upon its own motion transfer any action so commenced to the United States 
Court of Appeals for the circuit wherein the petitioner resides’? (50 U. 8. C. 
sec. 793, Subversive Activities Control Board 

Sec. 30. (a) Subsection (e) of section 110 of the Internal Security Act of 1950 
(64 Stat. 1028), is amended to read as follows: 

““(e) Until [a transcript of] the record in a case shall have been filed in a 
court, as hereinafter provided, the Board may at any time, upon reasonable 
notice and in such manner as it shall deem proper, modify or se aside, in whole 
or in part, any finding or order made or issued by it’’ (50 U. ‘ see, 820, De- 
tention Review Board 
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(b) The third and fifth sentences of subsection (¢) of section 111 of the In- 
ternal Security Act of 1950 (64 Stat. 1028), are amended to read as follows: 
“The Board shall thereupon file in the court [a duly certified transcript of] the 
[entire] record of the proceedings before the Board with respect to the matter 
concerning which judicial review is sought, [including all evidence upon which 
the order complained of was entered, the findings and order of the Board] as 
provided in section 2112 of title 28, United States Code. * * * [Thereupon] Upon 
the filing of such petition the court shall have jurisdiction of the proceeding, which 
upon the filing of the record with it shall be exclusive, and shall have power to affirm, 
modify, or set aside, or to enforce or enforce as modified the order of the Board”’ 
(50 U. 8. C., see. 821, Detention Review Board). 

(c) The first sentence of subsection (d) of section 111 of the Internal Security 
Act of 1950 (60 Stat. 1029), is amended to read as follows: 

““(d) If either party shall apply to the court for leave to adduce additional 
evidence and shall show to the satisfaction of the court that such additional 
evidence is material and that there were reasonable grounds for the failure to 
adduce such evidence in the hearing before the Board or its hearing examiner 
the court may order such additional evidence to be taken before the Board or 
its hearing examiner and to be made a part of the [transcript] record’ (50 
U. 8S. C., see. 821, Detention Review Board). 

Sec. 31. (a) Section 6 of the Act of December 29, 1950 (64 Stat. 1130), is 
amended to read as follows: 

“Sec. 6. [Within the time prescribed by, and in accordance with the require- 
ments of, rules promulgated by the court of appeals in which the proceeding is 
pending, unless] Unless the proceeding has been terminated on a motion to 
dismiss the petition, the agency shall file in the office of the clerk of the court of 
appeals in which the proceeding is pending the record on review, [duly certified, 
consisting of the pleadings, evidence, and proceedings before the agency, or 
such portions thereof as such rules shall require to be included in such record, or 
such portions thereof as the petitioner and the agency, with the approval of the 
court of appeals, shall agree upon in writing] as provided in section 2112 of title 
28, United States Code’’ (5 U. 8. C., see. 1036, Federal Communications Commis- 
sion, Secretary of Agriculture, Federal Maritime Board, Maritime Administration, 
Atomic Energy Commission). 

(b) The second sentence of subsection (c) of section 7 of the Act of December 
29, 1950 (64. Stat. 1131), is amended to read as follows: ‘“‘The agency may 
modify its findings of fact, or make new findings, by reason of the additional 
evidence so taken and may modify or set aside its order and shall file [a certified 
transcript of] in the court such additional evidence, such modified findings or 
new findings, and such modified order or the order setting aside the original 
order” (5 U.S. C., see. 1037, Federal Communications Commission, Secretary of 
agriculture, Federal Maritime Board, Maritime Administration, Atomic Energy 
Commission). 

Sec. 32. The second and third sentences of subsection (b) of section 208 of 
the Federal Coal Mine Safety Act, as amended (66 Stat. 702), are amended to 
read as follows: ‘“‘Upon receipt of such copy of a notice of appeal the Board shall 
[promptly certify and] file in such court [a complete transcript of] the record 
upon which the order complained of was made, as provided in section 2112 of 
title 28, United States Code. The costs of certifying and filing such [transcript] 
record shall be paid by the party making [the] such appeal” (30 U. S. C., see. 
478, Federal Coal Mine Safety Board of Review). 

Sec. 33. This act shall not be construed to repeal or modify any provision of 
the Administrative Procedure Act. 


A BILL To provide tor reasonable notice to the agency of spametins to the courts of appeals for tnter- 


locutory relief against orders of the Civil Aeronautics Board, the Federal Communications Commission, 

the Secretary of Agriculture, the Federal Maritime Board and the Atomic Energy Commission 

Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the second sentence of subsection (d) of 
section 1006 of the Civil Aeronautics Act of 1938 (52 Stat. 1024; 49 U.S. C., see. 
646), as amended, is further amended to read as follows: ‘““Upon good cause shown 
and after reasonable notice to the Board, interlocutory relief may be granted by 
stay of the order or by such mandatory or other relief as may be appropriated[: 
Provided, That no interlocutory relief may be granted except upon at least five 
days’ notice to the Board]. 

Sec. 2. The third sentence of subsection (b) of section 9 of the Act of December 
29, 1950 (64 Stat. 1132; 5 U. S. C., sec. 1039), is amended to read as follows: 
“In eases where irreparable damage would otherwise ensue to the petitioner, the 
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court of appeals may, on hearing, after [not less than five days’] reasonable 
notice to the agency and to the Attorney General, order a temporary stay or 
suspension, in whole or in part, of the operation of the order of the agency for 
not more than sixty days from the date of such order pending the hearing on the 
application for such interlocutory injunction, in which case such order of the court 
of appeals shall contain a specific finding, based on evidence submitted to the 
court of appeals, and identified by reference thereto, that such irreparable damage 
would result to petitioner and specifying the nature of such damage.” 

Judge Maris. That is my statement. I shall be glad to answer 
any further questions that the members of the committee may have 

{r. Crumpacker. I take it that you have determined that it 
would be impossible to accomplish these purposes through amend- 
ments to existing laws, through general amendments which have 
application to all cases, but that you have to take them up indi- 
vidually and specifically? 

Judge Maris. It seemed to us that that was by far the better way 
to do it. If you make a general statute and say, ‘This repeals all 
other statutes which are inconsistent herewith”, you put a burden on 
those who prepare the revisions of the Uaited States Code to deter- 
mine what is actually repealed and what is not repealed. It is a 
difficult problem to handle. The clean-cut way to do it is for Con- 
gress to say exactly what it intends in each case. 

That is what we have sought to do in order to carry out these 
general principles, that I have referred to, successfully. 

No amendments are made that do anything other than to correct 
these statutes procedurally along the lines of the proposals which I 
have mentioned, and I would certainly think it would be very helpful 
to the petitioners and to the agencies if the specific provisions were 
inserted in this way so that there could be no doubt about the pro- 
cedure to be followed. 

Mr. BrickFieLp. Judge Maris, the bill permits the several courts 
of appeals to adopt these rules with the approval of the Judicial Con- 
ference. 

Judge Maris. Yes. 

Mr. BrickFievp. Is there any specific reason why the Judicial Con- 
ference was selected as the body to give approval? Why not have the 
Supreme Court approve the rules since, as I understand it, both the 
Criminal and the Civil Rules of Federal Procedure are promulgated 
by the Supreme Court. Why not have that court approve the rules? 

Judge Maris. No, the Judicial Conference is the chief adminis- 
trative body. I should say, of the judicial branch of the Government. 
The reason we did that is because that is what was done in the case 
of the Hobbs Act. 

For 6 years we have had exactly that provision with respect to 
rules relating to the review of those agencies which came within the 
provisions of the Hobbs Aci, the Federal Communications Commission 
the Secretary of Agriculture, the Federal Maritime Board, the Atomic 
Energy Commission and 1 or 2 others. As a practical matter, it has 
worked out well. 

It would not take away from the courts the authority to make 
rules suitable for their conditions, but by providing that those rules 
must be approved by the Judicial Conference, it gives a uniformity of 
approach which has worked out very well in the case of the Hobbs 


Act. 


79474—56——_5 











aS APPEAL OF ADMINISTRATIVE AGENCY DECISIONS 


As a matter of fact, I may say that the way it has worked has 
been this, that a committee of the Judicial Conference, of which I 
happen to be a member, so that I know about this procedure, sug- 
gested uniform rules under the Hobbs Act, and made those rules 
broad enough to cover all agency reviews not merely Hobbs Act cases, 
and the Judicial Conference approved those rules in principle as suit- 
able rules, and submitted them to the 11 circuit courts of appeals, 
and those courts, 1 by 1, have adopted them and, of course, the Con- 
ference has approved them, and the net result has been that we have 
achieved very substantial uniformity in this field which would not 
have been accomplished in any other w ay, while at the same time 
preserving the autonomy of the courts. 

Mr. BrickFiELp. What I was looking for was a precedent in some 
other federal statute wherein the Judicial Conference was the approv- 
ing body. 

Judge Marts. Your precedent is the act of December 5, 1950, the 
so-called Hobbs Act, to which I have referred. That has been in force 
since 1950, and the Judicial Conference has been doing this very thing 
for the last 5 years. 

Mr. BrickFigvp. | can well imagine, when the courts of appeal pro- 
mulgates rules, that they will have to give wide discretion to the 
agencies, as to what part of the record shall go forward, and I suppose 
there will be disagreements as to what part of the record shali go up 
on appeal. Is there any provision, after an agency makes its decision, 
whereby an appeal would lie as to this one particular question? 

Judge Maris. The agency is not given the authority to make the 
decision. I cited subsection (b) which provides that the record to be 
filed in the court of appeals shall consist of the order sought to be 
reviewed or enforced, the findings or report upon which it is based, 
and the pleadings, evidence, and proceedings before the agency, or 
such portions thereof as the rules of the court of appeals may require 
to be included therein. 

Mr. BrickFiE.p. It takes it all away—— 

Judge Maris. No, it does not take it all away. It goes on to 
provide “or such portions thereof” as the rules of the court of appeals 
may require to be included therein. There are these three possible 
restrictions. In other words, under clause 1 the court may say by 
rule that in a particular type of case, in this kind of a case, only certain 
things shall be required, or the parties under clause 2 may say that we 
agree in our case we only need these parts of the record, or the court 
itself for the individual case may tailor it under clause 3. 

Mr. Bricxrietp. It looks like the courts could set up the rules 
under which they would say that all of the record shall go forward, 
including the pleadings and the evidence and the proc eedings at the 
agency level; all shall go forward. But then the language in the bill 
voes into the disjunctive and says, ‘or such portions thereof.”’ In 
other words, the entire record does not have to go forward, only “such 
portions thereof as the said rules of the court of appeals may require to 
be included therein, or as the agency, board, commission, or officer 
concerned in its discretion determines shall be put in.” 

Judge Maris. No, you do not find that in the bill; it is not there. 
You have to send the whole record up unless the case comes within 
one of these three situations. No. 1, if the rules of the court of appeals 
require a lesser number of items to be included therein, than is included 
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in the group mentioned at the beginning of the subsection, or 2, if the 
agency and the petitioner and the intervenors stipulate that a lesser 
number be sent up, or, 3 if the court upon motion of a party or after a 
prehearing conference on its own motion designates a lesser amount. 

They are not inconsistent. 

In other words, the rules of court may say that in every Labor 
Board case you do not have to send up all of the things mentioned at 
the beginning of subsection (b), but only certain things, but that does 
not confer the right on a party in a Labor Board case to say, “‘In this 
case, we will send up only these things, but the court may, under the 
third clause do the same thing and say in view of the evidence that 
there is here, we do not need this part, which ordinarily the rules 
would require. I think it would work out very well. It is in accord 
with the pattern of these uniform rules already put into force under 
the Hobbs Act and which I have just referred to. This statute is 
written along the lines of what the courts have been trying to do under 
the old statute as far as possible. 

Mr. BrickFrievp. In other words, this sets up guides and standards? 

Judge Maris. Yes, in a very flexible way. We are dealing here 
with all sorts of agencies and all sorts of orders, and all types of 
reviews, and you have to be very flexible. 

Mr. Crumpacker. Thank you very much, Judge. 

Judge Maris. Thank you very much, Mr. Chairman and gentle- 
men of the committee. 

Mr. Crumpacker. The next witness is Mr. James V. Constantine, 
Solicitor of the National Labor Relations Board. 


STATEMENT OF JAMES V. CONSTANTINE, SOLICITOR OF THE 
NATIONAL LABOR RELATIONS BOARD 


Mr. Constantine. Gentlemen, my name is James V. Constan- 
tine. I am Solicitor for the National Labor Relations Board, and | 
have a very brief statement to make expressing the views of the Board 
on this bill. 

H. R. 6682 appears to correspond textually and in section number- 
ing to S. 2223, now before the Senate Committee on the Judiciary, 
and is probably a companion bill to its Senate counterpart. 

Mr. Crumpacker. Has the Senate taken any action on that bill 
vet? 

Mr. Constantine. I am not aware of any action that they have 
taken yet. I suppose we will be notified; but since we have received 
no notice, I assume, perhaps erroneously, that the Senate has taken 
no action. 

Judge Maris. The Judiciary Committee of the Senate has it and 
is writing to agencies and I believe any other interested parties about it. 

Mr. Constantine. Both bills cover precisely the same subject 
matter. Only sections 2 and 13 apply to proceedings before the 
National Labor Relations Board. 

Section 2 which is general, applies to all agencies and necessarily 
comprehends the N National Labor Relations Board. Section 13 applies 
only to the Board. 

The National Labor Relations Board has been advised by the 
Bureau of the Budget that the Department of Justice has expressed 
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approval of both H. R. 6682 and S. 2223 which is before the Senate 
Committee on the Judiciary. 

The National Labor Relations Board joins in that approval to the 
extent that it embraces sections 2 and 13, the only provisions affecting 
the Board. With respect to the remaining sections of said proposed 
enactments the Board takes no position, since they deal with other 
agencies and with subject matters over which the Board has no 
jurisdiction. 

Mr. Crumpacker. Thank you very much, Mr. Constantine. 

Mr. Constantine. Thank you, Mr. Chairman and gentlemen of 
the committee. 

Mr. Crumpacker. The next witness is Mr. Richard A. Solomon, 
Assistant General Counsel, Federal Communications Commission. 


STATEMENT OF RICHARD A. SOLOMON, ASSISTANT GENERAL 
COUNSEL, FEDERAL COMMUNICATIONS COMMISSION 


Mr. Sotomon. Mr. Chairman, I have prepared comments of the 
Commission on this bill, which I might give to you. My name is 
Richard A. Solomon, Assistant General Counsel of the Federal Com- 
munications Commission, in charge of the Litigation Division of the 
General Counsel’s Office. 

There is a brief statement that the Commission authorized yester- 
day and I think I might read it into the record. I do have a few 
additional personal comments to make as a result of today’s session. 

Mr. Crumpacker. All right. 

Mr. Sotomon. S. 2223 and H. R. 6682 are identical bills which 
would amend title 28, United States Code, by adding a section (2112) 
prescribing the procedure for the filing of the record of agency pro- 
ceedings with a court of appeals wherein a proceeding has been 
instituted to review or enforce an agency order. 

The principal purpose of the bills is to authorize abbreviation of the 
record on review. This is accomplished by empowering the courts 
to adopt rules relating to the filing of the record, and by authorizing 
the filing of a record containing less than all of the proceedings before 
the agency, pursuant to court rules, stipulation by the parties and the 
agency or court order. 

Section 12 of S. 2223 and H. R. 6682 makes the proposed section 
2112 applicable to appeals from decisions of this Commission under 
section 402 (b) of the Communications Act of 1934, as amended. 

The Commission favors adoption of S. 2223 and H. R. 6682. See- 
tion 2112, and the court rules that would presumably be adopted to 
implement it, would reduce the administrative burden upon the Com- 
mission in compiling records for filing in court, while leaving the Com- 
mission the option of filing the complete record. In some cases, it 
will be more convenient to file everything. It will no longer be 
necessary to file lengthy records containing all proceedings before the 
Commission, when a portion of the pleadings and evidence presented 
to the Commission are immaterial to the appeal. It may be noted 
that abbreviation of the record will also facilitate its use and handling 
by the Commission and the courts. 

At the present time some petitions for review of action taken by 
this Commission are instituted pursuant to Public Law 901, 81st 
Congress, 2d session—that is, the Hobbs bill which Judge Maris re- 
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ferred to—which provides for abbreviation of the record by stipula- 
tion or order of the court. The instant amendment will establish 
identical procedures for filing of the record in appeals from all 
Commission orders. 

That is the satement of the Commission. 

Congressman Taylor asked about where our appeals in fact go to. 
We have a split appellate procedure. Radio licensing cases, in gen- 
eral, by law must go to the District Court of Appeals for the District 
of Columbia. 

For other types of cases, such as rulemaking proceedings, proceed- 
ings involving telephone and telegraph regulation, there is a dual 
venue, and it is possible to bring those cases in the court of appeals 
here, or in the court in the area in which the appellant resides. But 
as Judge Maris stated, since there is a very specialized radio bar in 
Washington, the option to take appeals in the other courts of appeals 
is practically never exercised. 

Mr. Taytor. Is that because of some rule? 

Mr. Sotomon. No, sir; I think it is primarily because of the con- 
venience of counsel. 

Now, we did have one case where, from the same order of the Com- 
mission, a rulemaking order, appe als were brought in three circuit 
courts, ‘the third circuit, in the ninth circuit, and in the District of 
Columbia. The problem of who was actually going to take hold of 
the cases and decide them never really came to a head because the 
cases in the other 2 circuits were eventually dropped, but we did 
have the problem here of providing records for 3 courts, and in 
that case we did provide some sort of record in all 3 courts at 
great expense and with a great waste of time. 

We are very much in favor of this bill because, as the Congressmen 
well know, in these television and other radio application cases, we 
may have 3 or 4 applicants, and if there are 3 or 4 applicants, only 
1 of the losers may appeal. That means that the record before the 
Commission may contain thousands of pages which relate solely 
to an applicant who loses before the Commission, who is not even 
appealing. 

Mr. Taytor. So you eliminate whatever testimony was given by 
the applicant under this bill? 

Mr. Sotomon. Yes, we could. 

Mr. Taytor. Assume that there are two contestants for a TV 
license in California, the decision of the Commission, of course, will 
determine which of the two contestants in California will receive this 
license. Now, an appeal is taken by the unsuccessful litigant. Where 
would his appeal be heard? 

Mr. Sotomon. In that particular case, his appeal would be heard 
under section 402 (b), and that, by statute, has to be brought in 
the District Circuit Court of Appeals. 

Mr. Taytor. So that the District Circuit Court of Appeals here 
has complete jurisdiction over all appeals that pertain to the grant- 
ing of a T'V or a radio license? 

Mr. Sotomon. There is a slight complication there, but as a general 
statement, that is correct, in all adjudicatory proceedings on TV, 
yes. In the case of the rules affecting radio licenses, you have a 
dual jurisdiction, but as long as it is an adjudicatory problem, the 
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Court of Appeals for the District of Columbia has exclusive juris- 
diction. 

I cannot speak for the Commission on this but I would like to sug- 
gest for the committee’s attention a possible additional revision of 
section 12 of the act, which relates to the Commission. I am reading 
from page 13 of the bill. I have not had time to discuss this with 
Judge Maris, but I certainly would yield to his views on the matter. 
The present proposal, as you will see, is to amend the present pro- 
vision, to state that 
Within 30 days after the filing of an appeal, the Commission shall file with the 
court the record on which the order complained of was entered, as provided in 
section 2112 of this new bill. 

This provision which says within 30 days after the filing of an 
appeal is not something the Judicial Conference suggested. That is 
taken directly from our existing law, but we have found occasionally 
that this 30-day period is a great burden on us, because the Com- 
mission will take an action which will result in 5 or 6 appeals, and 
with the small staff that we have, we have to get a record up within 
30 days on 4 or 5 cases, and it means that people have to be diverted 
from more productive work to this routine work. Therefore, subject 
to criticism from Judge Maris and you gentlemen, I would like to 
suggest that you consider adding the following language after the 
words, ‘“‘within 30 days after the filing of an appeal”, “or within such 
additional time as the court may provide.”’ 

I think that would be consistent with the provisions of section (b) 
of this act, specifically implying that the courts will have power to 
specify the time for the filing of the record. 

Mr. Crumpacker. Would you care to comment on that, Judge? 

Judge Maris. Yes. My comment is simply this: I am sure that 
the Judicial Conference would have no objection to that amendment. 
The reason we did not go into that sort of thing was because it was 
beyond the scope of what we were proposing to do. We were relig- 
iously careful about that and did not consider a good many other 
changes which could have been made, except that this is directly con- 
cerned with the contents of the record, and that is in line with good 
practice, and we think it would be a proper thing to do. 

Mr. Crumpacker. Of course, it gives the Commission an unlimited 
time within which they may file the record. 

Mr. Sotomon. No, it does not. 

Mr. Crumpacker. I assume that the evidence of record would 
not be difficult to get at. 

Judge Maris. These records are available under the present law. 

Mr. Sotomon. Another reason for that suggestion is that some- 
times we have dual appeals brought both under section 402 (a) the 
Hobbs Act, and also under section 402 (d) which is being amended. 
In appeals cases, sometimes the actions of the Commission combine 
within one decision matters of a rulemaking nature and matters which 
are adjudicatory in nature. We find ourselves in a strange situation 
where in the case of one of these appeals we have 30 days in which 
to file a record and in the other of the appeals the filing time given 
by the rules of the court in cases going to the court in the District 
of Columbia, is 40 days. There is no danger of our taking too much 
time because I would presume the court would specify, as it has in 
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those cases, 40 days. The additional period would have to be pro- 
portionate to the emergency. 

Thank you; that is all, Mr. Chairman. 

Mr. Crumpacker. Thank you very much, Mr. Solomon. 

Our final witnesses will be Mr. Willard W. Gatchell, General 
Counsel of the Federal Power Commission, and Mr. Howard E. 
Wahrenbrock, Assistant General Counsel. 









STATEMENT OF WILLARD W. GATCHELL, GENERAL COUNSEL, 
FEDERAL POWER COMMISSION, ACCOMPANIED BY HOWARD E. ., 
WAHRENBROCK, ASSISTANT GENERAL COUNSEL, FEDERAL 
POWER COMMISSION 








Mr. Garcuetyt. Mr. Chairman and gentlemen of the committee, 
my name is Willard W. Gatchell, General Counsel of the Federal 
Power Commission, and with me is Mr. Howard E. Wahrenbrock, 
Assistant General Counsel, as you have just stated. 

I have given to the clerk copies of the Commission’s report on this 
bill and will not take the time of the committee to read it. If I may 
: p 
just point out some of the important features of it, I will do so. The 
committee will find that the Commission’s report is in substantial 
agreement with Judge Maris as to the very worthy purpose of this bill. 

I think our differences are purely a matter of form. 

We have some things which we thought should be brought to the 
attention of the committee. 

The problem of a shortened record is one which has been confronting 
all of the regulatory agencies whose orders have been reviewed in the 
courts of appeals. 

Many of the circuits in which the Commission has had cases have 
resolved the problem. 

The 3d, 4th, 5th, 10th, and the District of Columbia circuits have 
resolved the problem of a short record by permitting us to send up 
merely a certified list of the documents making up the record, and 
that removes the necessity for sending any record at all. 

These courts have adopted rules which, to us, are binding, and I 
believe that the Judicial Conference is merely asking for legislative 
authority to do what they are doing now and to present it in such a 
way that there can be no question about it. 

We think that the courts now have the authority, and, therefore, 
are accomplishing what is sought here; namely, the elimination of the 
detail work involved in getting up a full record inasmuch as the 
record in practically no case is examined in complete detail. 

Mr. Crumpacker. Do you make that comment with respect soley 
to the Federal Power Commission or generally? 

Mr. GatcHe ty. The rules apply, of course, to any review, provided 
the statute does not particularly cover it. We have limited our report 
to the Federal Power Act and Natural Gas Act cases and other cases 
coming from the Federal Power Commission. 

Mr. Crumpacker. The reason I asked that questionis that the 
power of the courts to accomplish this by rule may vary with respect 
to different statutes and agencies. 

Mr. Garcue.u. Yes, I think that general statement is true, except 
as it may be varied by particular statutes. 
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One thing that we urge upon the committee is that you do not place 
the courts in a straitjacket, and I really wonder if this bill is as broad 
as we all hope it will be. 

One of the difficulties that has faced the courts is whether the 
physical records shall be transmitted to the court. This bill does:not 
solve that problem. It provides on page 2, lines 15 and 16, that the 
record in the proceedings shall be certified whereas, I do not believe 
that the court needs, or that there is any necessity, for filing, except 
in the most unusual cases, the record, cer tainly not ‘the original record. 

What is needed, w henever there is a dispute, is merely some printed 
copy, where enough copies are made available to the court. That 
has been accomplished in two ways. 

We have found it to be a very successful practice to first have briefs 
printed by all of the parties; that is, the petitioner, the intervenors, 
and the Federal Power Commission, and then after the briefs are 
printed, to have the necessary parts of the record printed as a joint 
appendix. In that way, you divainats all of the trivia that might 
encumber the joint appendix, and you give to the court a concise 
and precise printed record from which it can determine whether or 
not the order under review should be modified, confirmed, or set 
aside. 

Another phase of this in which we have had some experience has 
been in connection with lines 19 and 20 on page 2, where it is dealing 
with petitions for review which are brought in two or more circuits. 

We have had many instances where counsel for the companies have 
come in to me and asked whether they should file in another circuit 
when they are seeking to attack the order already under review by 
another petitioner. Invariably we have been able to work that out 
by some agreement with the counsel. 

The only times where we have had actual fiiiags in several circuits 
have been in connection with general orders. That happened in con- 
nection with orders prescribing procedures for the independent 
producers of natural gas who were held subject to Commission regula- 
tion in the Phillips decision of June 7, 1954. Several took us into the 
ninth and tenth circuits on direct review of those orders. Others 
attempted to take us into other courts, namely, the district court in 
the District of Columbia, and two district courts in Louisiana and 
Texas, where they sought an indirect review of those orders. 

We were able to resolve those problems as to two or more appeals, 
but I think this bill, quite properly, presents to the committee a 
problem on how it will deal with it. You have to decide whether the 
court shall be the one to decide, and which court shall have jurisdiction 
where two or more circuits are involved, or whether you want. to let 
the agency make that decision. 

Mr. Wahrenbrock calls my attention to this very important phase 
of that point. This bill would permit the court to still review the 
agency’s decision where the agency has not applied the criteria in a 
manner which petitioners argue is correct, and, therfore, it does permit 
a judicial review of that phase of it. 

Furthermore, I might say this, that the two sections of the bill 
with which the Federal Power Commission is concerned are sections 
16 and 19, in addition to the general provision which would be carried 
in this new section 2112, added in section 2 of the bill. 
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We will, of course, be glad to answer any questions which the 
committee may have. 

Mr. Crumpacker. Are you suggesting any change in this language 
on page 2, lines 15 and 16? 

Mr. GaTcHELL. No, sir; we are not suggesting any change. 

I think really that you should not put the courts in a straitjacket, 
but should give them complete freedom to prescribe what shall go 
up as the record. We think that a list of the documents is sufficient 
to give the court complete jurisdiction. 

There is a slight inconsistency in it where it says that when a 
petition has been filed the agency shall have authority to modify 
or set its order aside, but also it says that until the record is filed the 
court has the same right, and thereafter the court has the exclusive 
right to modify or set the agency order aside. 

Mr. CrumpackKeEr. You are directing your comments to the meaning 
of the word “‘record’’? 

Mr. GaTcHELL. Yes, sir. 

Mr. CrumpackeEr. You do not want them to be tied too tightly? 

Mr. GatcHe.u. No, sir. We think that Judge Maris is absolutely 
right, that the court should have freedom in dealing with this. We 
think it has that, frankly, at the present time, but in any event, the 
committee should not prescribe changes by legislation to where it would 
not permit the flexibility which we have found to be working out 
under the rules of the court. Nobody has found any reason to com- 
plain of the detail we are dealing with here; namely, the submission 
of the record. 

(The statement submitted by Mr. Gatchell is as follows:) 


FEDERAL PowER ComMissION Report ON H. R. 6682, 84tTH CoNnGREss 


A bill to authorize the abbreviation of the record on the review or enforcement of 
orders of administrative agencies by the courts of appeals and the review or 
enforcement of such orders on the original papers and to make uniform the law 
relating to the record on review or enforcement of such orders and for other 
purposes 


Section 2 of this bill, which is drafted as an amendment to the United States 
Code (U. 8S. C.), would authorize the courts of appeals (with the approval of the 
Judicial Conference) to adopt rules with respect to the time and manner of filing, 
and the contents of, the record on review of orders of administrative agencies, 
including the Federal Power Commission; empower the agencies to select between 
two or more courts where petitions for review of the same order are filed in more 
than one; authorize abbreviation of the record by court rule, or stipulation of all 
parties, or by court order; permit transmittal of certified true copies in lieu of 
originals, and provide for the ultimate return of originals. 

Sections 16 and 19 would respectively amend the review sections of the Federal 
Power Act and Natural Gas Act ! to provide expressly that until the filing of the 
record in a court of appeals the Federal Power Commission can modify or set aside 
any order “in such manner as it shall deem proper.”’ 

Other sections of the act relating mostly to review provisions of statutes ad- 
ministered by other agencies will not be reported on herein. 

In general this Commission is in sympathy with the apparent objectives of 
sections 2, 16, and 19 of the bill. However, it is not convinced of the necessity of 
those sections of the bill or any part thereof, and in any event, believes that they 
should not be enacted unless certain of their provisions are amended. 

Our specific comments follow, in the order of the provisions to which they relate: 

Page 2, lines 1-6: The bill should be redrafted as an amendment to an existing 
statute (or as a new statute), not as an amendment to the United States Code. 
The code is merely evidence of the statutes. 


1 These sections, unlike sec. 2 of the bill, are drafted as amendments to the statutes, not the U. S. Code. 
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Page®2, lines}7-9: We question the desirability of:making this part of the rule- 
inaking power of the several courts of appeals dependent upon approval of the 
Judicial Conference, which is an extrajudicial, advisory body. 

Page 2, lines 9 and 15: The bill should not authorize court rulemaking on 
(1) ‘‘time * * * of filing,’”? (2) “manner of filing,’? and (3) ‘‘contents of,’’ the 
Record, where existing statutory law covers 1 or 2 but not all 3 of those matters, 
for that would authorize court rules to supersede existing statutes which cover 
1 or 2 but not all 3 topics. 

Page 2, line 16: The bill should not require ‘the record” (which would mean 
the original and full record) to be certified because to do so would conflict with 
the provisions giving the courts power to prescribe rules on the same subject 
(p. 2, lines 7-15) and particularly where it may be desired that such rules provide 
for filing a certificate describing the record in lieu of filing the record itself (ef. 
CA3, rule 18 (7); similar rules have been adopted by the 2d, 4th, 5th, and 10th 
circuits); conflict with the provisions for abbreviation of the record (p. 3, line 
7—p. 4, line 17); and conflict with the provision (p. 4, line 18—p. 5, line 9) 
permitting true copies of records to be filed in lieu of original records. 

We believe that it is particularly desirable that any legislation of this kind con- 
tain a provision, like that on page 3, line 21—page 4, line 5, but going even further, 
that where any question of the sufficiency of the evidence to support the findings 
or order is raised, the party raising the question must bear the burden and expense 
of printing the record except insofar as opposed parties are willing and able, with- 
out burden to themselves, to agree to abbreviation of the portions to be printed. 
We also believe that it is desirable that such legislation permit ‘‘transcripts’’ or 
“copies”, or certificates describing the record, to be filed in lieu of the original 
records. 

More important than particular details such as we have discussed is the preser- 
vation of flexibility and we are not convinced that the entire matter cannot ade- 
quately be handled by court rules without new legislation. We believe that there 
should be opportunity for further experimentation, which is possible under the 
statutes as they now stand, and we doubt that further legislation is really necessary 
at this time. 

With respect to sections 16 and 19 of the bill, we think they are unnecessary 
and that their omission (and omission of any corresponding provisions in other 
sections which may be no more necessary) would greatly simplify the bill. See 
also our comments above as to the desirability of legislating by reference to the 
statutes, not the United States Code. We also question whether the purported 
grant of power to this Commission to modify or set aside any finding or order 
‘in such manner as it shall deem proper” is a valid delegation of legislative power, 
unless it is tied to the standards governing the Commission’s power to issue such 
an order in the first instance. 

FEDERAL PowER COMMISSION, 
By Jerome K, KuYKENDALL, Chairman. 


Judge Maris. I would like to add a word with respect to that and 
what has been stated. 

Mr. Crumpacker. Yes, sir, Judge. 

Mr. Garcue.ty. Judge Maris has a tabulation of the cases appealed 
from decisions of the Federal Regulatory Boards and Commissions. 
I hope the committee will make that a part of the record. 

\fr. CRumpAcKER. Yes; it may be included in the record. 

(The matter referred to is as follows:) 
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Appeals commenced in the United States courts of appeals from decisions of Federal 
regulatory boards and commissions, fiscal years 1946 through 1955 








Appeals commenced 
Federal regulatory Boards and Com- 





meee 








missions 
1946 | 1947 | 1948 | 1949 | 1950 | 1951 | 1952 1953 | 1954 | 1955 
aintilindti ne foe le a —~——|—_~!—___|— 
pepe LE! OSE LCE hy ...| 151} 184] 137] 258] 246] 328] 353] 387/ 388] 304 
Civil Aeronautics Authority - 4 8 15 17} 18] 21] 8 12 | 12 
Federal Alcohol Administration 7 | 1 1 _ 1 | 1 2 3 
Federal Communications Commission. | 3} 13] 10] 18 14 | 4 - 13 34 34 
Federal Power Commission - - 5 | 9; 12 5 12; 12 24 21 15 27 
Federal Security Agency Se ee ogi 1 | — 1 3 
Federal Trade Commission - - aoa 4 8 | 9 | 6 8| 38 2 25 ll 25 
National Labor Relations Board | 107 124 63 | 172 167 236 244 2s 94 178 
Processing Tax Board of Review . aa l 
Secretary of Agriculture : eet 2 4 1 l 2 1 3 
Securities and Exchange C ommission - 11 8 13 | 6 6 3 10 $ 5 6 
Wages and Hours Administration __- 7 ; 1 1 2 
Board of Tax oe Lestssneney of | 
Columbia) - - --- 14 12 13 14 i) + lf 16 7 2 
All other___---- " —_ = 2 3 10 12 4 f 7 7 10 


Judge Maris. Mr. Chairman, the Administrative Office of the 
United States Courts has prepared a tabulation which indicates the 
number of agency review and enforcement cases that have been 
brought in the courts of appeals from the various specified agencies 
during the past 5 years. That certainly shows you the picture and 
what is involved here, and it shows or disc] loses that the National 
Labor Relations Board has far more than half of ail these cases. 

Mr. Crumpacker. Yes. 

Judge Maris. May I just comment very briefly, too, about what 
has just been said about a new development in this field, and that is a 
procedure which our court and a number of other courts have adopted 
by rule, and I think it was initiated probably by suggestion from the 
Federal Power Commission, which is that in the case of unusually large 
records which they frequently have, that the agency be permitted to 
send us simply an index, list, or table of contents of the papers in the 
record, describing them, but keeping the actual papers in the agency 
subject to the orders of the court only, so that if the court, at any time 
wants to look at any of them, it may send for them. That is a very 
good provision. It was developed really after the initiation of this 
bill, and I think that the point which has Just been made can be 
very well taken care of by a very small amendment on line 16, page 2, 
namely, to say that the record in such proceedings shall be certified 
and filed in or held for the court of appeals by the agency in accordance 
with its rules, and then the rules of the court will determine whether 
it shall be filed in or whether held for, and when items from the record 
shali be actually sent to the court will also be determined by the rules 
of the respective courts of appeals. 

Mr. Brooks. That sounds like an interesting suggestion, Judge. 

I believe Mr. Crumpacker, and Mr. Taylor, if you have no further 
questions, that I would like, in behalf of the committee, to thank you 
for appearing here and to thank you, Judge Maris, for taking the 
time to come down here and to present your best views to us on this. 
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We are very grateful to you for doing that. We will do our best to 
get into it at an early date. 

Judge Maris. We are grateful to you for giving this matter this 
consideration. It is a technical matter but it is one of real importance 
to us in our everyday operations. 

Mr. Brooxs. Thank you very much, gentlemen. 

(Whereupon, at 12:15 p. m., the committee adjourned until 10:30 
a. m., Friday, May 18, 1956.) 
























DEPARTMENT OF AGRICULTURE, 
Washington, D. C., May 29, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, 

DEAR CONGRESSMAN CELLER: This is in reply to your letter of May 4, request 
ing the views of this Department with respect to H. R. 6682, 84th Congress, 
Ist session. We recommend the enactment of the bill provided that it is amended 
as herein suggested. 

The main purpose of the bill is to authorize administrative agencies to abbreviate 
the administrative records to be reviewed in courts of appeals. We believe, on 
the basis of our experience, that generally it is more practicable to certify to the 
court the entire administrative record in a case. Unless a substantial portion 
of the administrative record can be omitted, e. g., a large block of pages in sequence 
from the transcript of the evidence, an attempt to abbreviate the record is wasteful 
of effort and productive only of relatively inconsequential results, Also in some 
eases the relevancy of substantial parts of the record cannot be known until the 
appellant’s brief has been filed on appeal, setting forth the appellant’s points or 
questions on which judicial review is sought. Haggling by the parties with respect 
to the material to be included in the record, on appeal, may result in the need for 
extensions of time, for filing the record, and resultant delays in the enforcement 
of the agency’s order. In view of these circumstances, we believe that an agency 
and the interested parties should be permitted to stipulate with respect to an 
abbreviated record on appeal, but that the administrative agency should have 
the unqualified right to file the entire record in a proceeding if the agency deems 
that action to be appropriate. 

Our views with respect to the provisions for an abbreviature of the record are 
consonant with the recommendations and report of the Conference on Adminis- 
trative Procedure called by President Eisenhower on April 29, 1953. The con- 
ference recommended that legislation be adopted authorizing the filing of an 
abbreviated record by an agency ‘“‘unless such agency in its sole discretion elects 
to file the entire record * * *.’”’ Recommendation A-2. The conference further 
stated, at page 50 of its report, that “‘[a]lthough perhaps not strictly necessary, 
paragraph (a) of the recommendation, giving the agency the option of filing the 
entire record, is designed to make it clear beyond any doubt that no abbreviation 
will be required where the effort and expense involved in segregating those parts 
not necessary to be filed from the rest of the record is disproportionate to the 
benefits gained by a shortened record, or where, for any other reason, the agency 
considers it undesirable to abbreviate the record.” 

The bill provides that if the correctness of a finding of fact is in question, all 
of the evidence shall be included in the record unless the parties stipulate for the 
omission of certain evidence, However, we have had experience with a number 
of cases involving statutory construction where the issues had their rootage in 
extensive testimony, and in such cases, as well as those involving evidentiary 
issues, we believe that it is essential that the agency have the right to certify 
the entire record, 

The bill further provides on page 4, lines 11-17 that “If the rules of the court 
of appeals in which a proceeding is pending do not require the printing of the 
entire record in that court the agency, board, commission or officer concerned 
may, at its option and without regard to the foregoing provisions of this sub- 
section, file in the court the entire record of the proceedings before it without 
abbreviation.”” We recommend that the qualifying words, ‘If the rules of the 
court of appeals in which a proceeding is pending do not require the printing 
of the entire record in that court,’’ be deleted. The courts do not require the 
printing of the entire record and, therefore, we do not believe that the qualifying 
language serves any useful purpose, Also, inasmuch as the judiciary is in favor 
of reducing the size of administrative records, there would seem to be no basis 
for a rule requiring the printing of the entire record. The relevant or material 
parts of the record, as selected or designated by the parties, are printed on appeal, 
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but the rules are somewhat different with respect to the procedure to be followed 
in arriving at that result. 

If the bill is amended to permit the agency without qualification, to file the 
entire administrative record, we recommend the enactment of section 2 of the 
bill providing for abbreviated records and, also, section 6 of the bill relating to 
the Packers and Stockyards Act, section 7 of the bill relating to the Commodity 
ixchange Act, section 20 (b) of the bill relating to the Federal Food, Drug, and 
Cosmetic Act, section 24 of the bill relating to the Federal Seed Act, section 28 
of the bill relating to the Sugar Act of 1948, and section 31 of the bill relating to 
the act of December 29, 1950. 

Our further recommendations relate to clarifying amendments. 

We suggest that the word ‘“‘uniform’”’ be inserted just prior to the word ‘‘rules”’ 
on page 2, line 9, of the bill, and that the words ‘“‘applicable in all courts of appeals’’ 
be inserted after the word ‘‘rules’’. The preamble of the bill states that its purpose 
is to make ‘‘uniform”’ the law relating to the record on review or enforcement of 
administrative orders, and therefore, we believe that the bill should make it plain 
that the rules are to be “‘uniform’’. 

We recommend that a comma be inserted after the word “‘proceedings’’ on page 
2, line 16, of the bill and that the following be inserted after the comma: ‘‘consisting 
of the contents prescribed by such rules,’’. The bill refers, in the immediately 
preceding sentence, to the ‘“‘time,’”’ ‘‘manner of filing,’’ and the ‘‘contents of the 
record.’’ Hence it could be said that the failure to refer to the ‘‘contents of the 
record,’’ on page 2, lines 16 to 19, is deliberate, 

We recommend that a comma be inserted after the word ‘‘shall’’ on page 2, line 
21, of the bill and that the following phrase be inserted: “irrespective of any other 
applicable statutory provisions,’’. In view of the first sentence in paragraph (a) 
on page 2, i. e., that the courts of appeals shall have the power to prescribe the 
time and manner of filing and the contents of the record where the ‘‘applicable 
statute does not specifically prescribe such time or manner of filing or contents of 
the record’’, we are not sure, under the present language of the bill, whether the 
provisions for transferring the proceedings to a single court where two or more 
actions are instituted in different courts of appeals would apply where the applic- 
able statute contains some provisions in this respect. Our recommendation is 
designed to obviate that uncertainty. 

We recommend that the word “‘or’’ on page 3, lines 9 and 15, be changed to 
“and’’. We believe that the material in paragraphs (1), (2), and (3) on page 3 of 
the bill would all be included in the record on appeal, and, therefore, paragraphs 
(1), (2), and (3) should not be in the disjunctive. 

We recommend that the word ‘“‘stipulation”’ on page 3, line 12, be changed to 
‘“‘designation’’. Otherwise, if the rules of the court do not ‘“‘require’’ that certain 
material be included in the record, and if all of the parties do not stipulate with 
respect to the inclusion of certain material, it would require a motion in court to 
include the matter in the record, unless, of course, the material happened to be 
included within the category of material which could be designated irrespective 
of the provisions of paragraphs (1), (2), and (3) of section 2 (b) of the bill. If this 
change is adopted, then we recommend that the sentence beginning on page 3, 
line 18, be amended to provide that ‘‘Such an order, or a stipulation by the agency, 
board, commission or officer concerned, the petitioner for review or respondent in 
enforcement, as the case may be, and any intervenor in the court proceeding filed 
with the agency, board, commission or officer concerned or in the court in any 
such proceeding may provide in an appropriate case that no record need be filed 
in the court of appeals.’’ 

We recommend that the word ‘“‘necessary’’ on page 4, line 8, of the bill be 
changed to ‘‘desirable’’ so that the court will not be unduly restricted in permitting 
additional portions of the record to be certified. 

We recommend that ‘‘subsections (b) and (c)’’ on page 9, line 12, of the bill 
be changed to “‘subsections (b), (c) and (d)’’, and that the following paragraph 
be inserted after line 5 on page 10: ‘‘(d) The evidence so taken or admitted, and 
filed as aforesaid as a part of the record, shall be considered by the court as the 
evidence in the case. The proceedings in such cases in the court of appeals shall 
be made a preferred cause and shall be expedited in every way.’’ The purpose 
of this recommendation is to eliminate, in paragraph (d) of section 204 of the 
Packers and Stockyards Act, the reference to the record being ‘‘duly certified 
* * * as aforesaid’”’ inasmuch as H. R. 6682 would eliminate the prior reference 
in the act to the certification of the record. 

We recommend that the words “‘third sentence”’ on page 10, line 17, of the bill 
be changed to “third and fourth sentences”’, that the word ‘‘is’’ on page 10, line 19 
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be changed to ‘“‘are’’, and that the following sentence be inserted following the 
sentence ending on page 10, line 25: ‘‘The testimony and evidence taken or sub- 
mitted before the said commission, duly filed as aforesaid as a part of the record, 
shall be considered by the court as the evidence in the case.”’ The purpose of this 
recommendation is to eliminate the words ‘‘duly certified * * * as aforesaid” 
from the fourth sentence of section 6 (a) of the Commodity Exchange Act, inas- 
much as H. R. 6682 would eliminate the prior reference in the act to the certifica- 
tion of the record. 

We recommend that the phrase “the weight of evidence, shall in like manner 
be conclusive” on page 11, lines 12 and 13, of the bill be changed to the termi- 
nology appearing on page 8, lines 8-10, i. e., “substantial evidence, determined 
as provided in section 10 (e) of the Administrative Procedure Act, shall in like 
manner be conclusive.” We believe that the original phrase ‘‘the weight of 
evidence’ was intended by Congress to mean the “substantial weight of evi- 
dence” rather than the “greater weight of evidence.””’ The United States Court 
of Appeals for the Seventh Circuit has applied the phrase ‘‘the weight of evidence” 
substantially the same as the familiar substantial evidence test. See Great 
Western Food Distributors v. Brannan (201 F. 2d 476, 479-480, certiorari denied, 
345, U. 8. 997). The court held that it ‘“‘would seem, then, that the function of 
this court is something other than that of mechanically reweighing the evidence 
to ascertain in which direction it preponderates; it is rather to review the record 
with the purpose of determining whether the finder of the fact was justified, i. e., 
acted reasonably, in concluding that the evidence, including the demeanor of the 
witnesses, the reasonable inferences drawn therefrom, and other pertinent cir- 
cumstances, supported his findings’ (Ibid). Although we do not believe that 
this clarifying amendment is essential, we believe that inasmuch as this section 
is to be amended in other respects, it would be appropriate to enact this pro- 
posed amendment at the same time. Also, the phrase ‘“‘the weight of the evi- 
dence’”’ in the seventh sentence of section 6 (a) of the Commodity Exchange 
Act (42 Stat. 1001) should be amended in the same manner. 

We recommend that the words “second and third’”’ on page 22, line 14, of the 
bill be changed to “second, third and fourth’, and that the following paragraph 
be inserted on page 23, following line 5, of the bill: ‘The evidence so taken or 
admitted, and filed as aforesaid as a part of the record, shall be considered by 
the court as the evidence in the case. The proceedings in such cases in the 
court of appeals shall be made a preferred cause and shall be expedited in every 
way.” The purpose of this recommendation is to eliminate the words ‘‘duly 
certified * * * as aforesaid’? from the fourth paragraph of section 410 of the 
Federal Seed Act, inasmuch as H. R. 6682 would eliminate the prior reference 
in the act to the certification of the record. 

We believe that the enactment of the bill would not require any additional 
appropriation. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
True D. Morst, Acting Secretary. 





DEPARTMENT OF COMMERCE, 
OFFICE OF THE GENERAL COUNSEL, 
Washington. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


Dear Mr. CuarrMan: This is in further reply to your letter of May 4, 1956, 
addressed to the Foreign-Trade Zones Board, in regard to H. R. 6682, a bill to 
authorize the abbreviation of the record on the review or enforcement of orders 
of administrative agencies by the courts of appeals and the review or enforcement 
of such orders and for other purposes. 

Section 11 of this bill is the only provision thereof which is of interest or concern 
to the Foreign-Trade Zones Board. It would amend in a minor respect the 
present provision in the Foreign-Trade Zones Act relating to judicial review and 
enforcement of the Board’s orders. 

The records of this Department and of the Foreign-Trade Zones Board disclose 
that there has not been any litigation experience which has tested the present 
provision in the Foreign-Trade Zones Act in regard to appeals from orders of the 
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Board. As far as we can determine, however, in consultation with other agencies 
having similar activities and problems, there would appear to be no objection to 
the proposed amendment contained in section 11 of H. R. 6682. 
Sincerely yours, 
Haroup B. Corwin, 
Deputy General Counsel. 


TREASURY DEPARTMENT, 
Washington, May 17, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

My Dear Mr. CHarrMAN: Reference is made to your request for the views 
of this Department on H. R. 6682, a bill to authorize the abbreviation of the 
record on the review or enforcement of orders of administrative agencies by the 
courts of appeals and the review or enforcement of such orders on the original 
papers and to make uniform the law relating to the record on review or enforce- 
ment of such orders and for other purposes. 

It is understood that the bill would enact the substance of the separate but 
parallel recommendations made by the Committee on Revision of the Laws of 
the Judicial Conference of the United States and by the President’s Conference 
on Administrative Procedure. The measure is designed to promote expedition 
and economy in litigation in the courts of appeals to review orders in administra- 
tive proceedings. 

The provisions of the bill amending statutes administered by the Treasury 
Department present no problem. The Treasury Department, approving the 
purpose of the legislation, recommends its enactment. 

The Department has been advised by the Bureau of the Budget that there is 
no objection to the submission of this report to your committee. 

Sincerely yours, 
A. N. Oversy, 
Acting Secretary of the Treasury. 





Unirep Srates Atomic ENERGY COMMISSION, 
Washington D. C., May 15, 1956. 
Hon EMANUEL CELLER, 
Chairman, Committee on the Judiciary, House of Representatives. 


Dear Mr. CELLER: You have requested our comments on H. R. 6682, to author- 
ize the abbreviation of the record on review or enforcement of orders of adminis- 
trative agencies. 

The bill would authorize the United States courts of appeals to adopt, with 
the approval of the Judicial Conference, rules prescribing the time and manner 
of filing and contents of the record in proceedings for the review of agency orders. 
It would provide procedures for resolving conflicts of jurisdiction where proceed- 
ings respecting the same order are filed in more than one jurisdiction; would permit 
the filing of an abbreviated record by stipulation or court order; and would permit 
the filing of original papers with the reviewing court. 

Proceedings for review of orders of this Commission are governed, pursuant 
to section 189 of the Atomic Energy Act of 1954, by the provisions of the Judicial 
Review Act of 1950 and section 10 of the Administrative Procedure Act. H. R. 
6682 would make appropriate modifications and cross-references to the Judicial 
Review Act of 1950 so as to make the foregoing provisions applicable to orders 
of this agency, but would not modify or alter the Administrative Procedure Act. 

We understand that the bill was drafted by a committee of the Judicial Con- 
ference of the United States and that that Conference recommends its enactment. 
The bill would appear to be in substantial accordance with Recommendation 
No. 2 of the President’s Conference on Administrative Procedure. This agency 
is in accord with the objective of expediting and reducing the costs of proceedings 
for the judicial review of ageney orders, and believes the enactment of H. R. 
6682 would promote that objective. 

The Bureau of the Budget advises that it has no objection to the transmittal 
of these views. 

Sincerely yours, 
K. E. Freips, General Manager. 
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BoARD OF GOVERNORS, 
FEDERAL RESERVE SYSTEM, 
Washington, May 24, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D, C. 

Dear Mr. CELLER: Reference is made to your letter of May 4, 1956, request- 
ing a report on H. R. 6682, to authorize the abbreviation of the record on the 
review or enforcement of orders of administrative agencies by the courts of ap- 
peals and the review or enforcement of such orders on the original papers and to 
make uniform the law relating to the record on review or enforcement of such 
orders, and for other purposes. 

On May 14, 1956, the Board sent to the chairman of the Committee on the 
Judiciary of the Senate a report on the bill, 8. 2223, which is identical with H. R. 
6682. Two copies of the Board’s report are enclosed, 

Sincerely yours, 
Wa. McC. Martin, Jr. 


May 14, 1956. 
Hon. James O. East.Lanp, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear SENATOR EastLaNp: Reference is made to your letter of April 25, 1956, 
enclosing a copy of S. 2223, on which you request our report. The purposes of the 
bill are to abbreviate the record on review by the courts of orders of administrative 
agencies, and to make more uniform the various laws relating to judicial review 
of such orders. 

The Board of Governors is in sympathy with the objectives of the bill. Its 
experience in such matters is limited, and it has not experienced any difficulty with 
the provisions now in effect. However, it would defer to the judgment of those 
agencies which have had more experience with these pro /isions. 

Of course the Board has no comment with respect to the numerous provisions 
in the bill relating to orders of other agencies of the Government, except the gen- 
eral comment approving the objectives of the legislation. 

Sincerely yours, 
Wa. McC. Martin, Jr. 


FEDERAL Coat MINE Sarety Boarp or RevIEWw, 
Washington, D. C., May 15, 1956. 
Hon, EMANUEL CELLER, 
Chairman, House of Representatives Committee on the Judiciary, 
Washington, D. C. 


My Dear Mr. Cre.uer: Reference your letter dated May 7, 1956, relating to 
Bill H. R. 6682, the Board has made a thorough study of this proposed legislation 
and has requested that I submit to you its views thereon. 

The Board is, of course, fully sympathetic with any measures designed to reduce 
the costs and burdens of appellate review. However, the legislation here proposed 
appears subject to interpretation inconsistent with the statutory position and 
functions of this Board which, unlike the National Labor Relations Board and 
other similar agencies, is not a party to appellate review of its own orders. 

To refresh your recollection, the Board is a wholly independent quasi-judicial 
agency created by title II of the Federal Coal Mine Safety Act (66 Stat. 692, 
et seq.). It is the sole duty of the Board to hear and determine applications filed 
with it by coal mine operators, seeking annulment or revision of, and temporary 
relief from, orders issued by an inspector or the Director of the United States 
Bureau of Mines, pursuant to the provisions of the Federal Coal Mine Safety Act. 
The parties to the proceedings before the Board are the coal mine operator who 
files the appeal, and the Director of the United States Bureau of Mines. Either 
the operator or the Director can appeal directly from a Board order to the United 
States court of appeals for the circuit in which the mine affected is located. As 
already mentioned, the Board itself is not a party to, nor does it participate in, 
the appellate proceedings. 

Under section 32 of H. R. 6682, section 208 (b) of the Federal Coal Mine Safety 
Act would be amended to incorporate the record filing requirements set forth in 
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section 2112 of title 28, United States Code. Section 2112 (b) contains such 
provisions as: 

“If, however the correctness of a finding of fact by the agency, board, com- 
mission or officer is in question all of the evidences before the ageney, board, 
commission or officer shall be included in the record except such as the agency, 
board, commission or officer concerned, the petitioner for review or respondent 
in enforcement, as the case may be, and any intervenor in the court proceeding 
by written stipulation filed with the agency, board, commission or officer con- 
cerned or in the court agree to omit as wholly immaterial to the questioned 
finding * * * If the rules of the court of appeals in which a proceeding is pending 
do not require the printing of the entire record in that court the agency, board, 
commission or officer concerned may, at its option and without regard to the 
foregoing provisions of this subsection, file in the court the entire record of the 
proceedings before it without abbreviation.”’ 

In the Board’s opinion, it is not clear from such provisions of section 2112 
whether the Board itself would be a party to any stipulation or any determination 
as to the extent of the record to be filed on an appeal from its decisions. If sec- 
tion 2112 is intended to imply in any manner that the Board, which is not a party 
to the appellate action, must nevertheless participate in determining the trans- 
cript portions to be filed on appeal it would be inconsistent with the Board’s 
statutory position and functions outlined above, In effect, the Board would be 
converted from its present position which is analogous to that of United States 
district court judges, into an advocate participating, to some extent, in the re- 
view of its own decision by the appellate court. Such activities are clearly 
prohibited by and outside the purview of the Board’s basic act. 

The Board hopes that the foregoing views may prove of value to you. 

The Bureau of the Budget has advised the Board that it would have no objec- 
tion to the submission of this report. 

Sincerely yours, 
Rosert J. FREEHLING, 
General Counsel. 





DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, 
December 1, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Commiitee on the Judiciary, 
House of Representatives, Washington, D. C. 


Dear Mr. CuarrMan: This is in repsonse to your request for the views of the 
Department of Justice concerning the bill (H. R. 6682) to authorize the abbrevia- 
tion of the record on the review or enforcement of orders of administrative agencies 
by the courts of appeals and the review or enforcement of such orders on the 
original papers and to make uniform the law relating to the record on review or 
enforcement of such orders and for other purposes. 

This bill would authorize the several courts of appeals to adopt, with the ap- 
proval of the Judicial Conference, rules prescribing the time and manner of filing 
and the contents of the record in all proceedings instituted in the courts of appeals 
to review or enforce orders of administrative agencies, boards, commissions and 
officers, in which the applicable statute does not specifically prescribe such time 
or manner of filing or contents of the record. It would also provide for abbrevia- 
tion of such records pursuant to rules of court, stipulation of the parties, or court 
order. The bill would permit an agency which issued an order to file the original 
papers in lieu of a transcript and to regain possession of them upon completion 
of the proceedings in the court of appeals. It would also incorporate the fore- 
going provisions in a number of existing statutes dealing with review of adminis- 
trative orders by courts of appeals. 

The Department of Justice considers the proposal a laudable effort to eliminate 
unnecessary expenditures in time and money in the review of agency orders by 
the courts of appeals. Accordingly, it recommends enactment of the measure. 

However, some concern has been expressed that the broad language of the 
proposed section 2112 (a) may possibly be construed to apply to certain pro- 
ceedings not intended to be covered, for example, decisions of the Tax Court 
and administrative orders for the exclusion and deportation of aliens entered 
under the provisions of the Immigration and Nationality Act of 1952 (66 Stat. 
1166, 8 U. S. C. A., see. 1101 et seq.). As you know, Tax Court decisions are 
presently subject to review by the courts of appeals pursuant to section 7482 





APPEAL OF ADMINISTRATIVE AGENCY DECISIONS 47 


of the Internal Revenue Code of 1954, 26 U. S. C., see. 7482; exclusion and 
deportation orders, to the extent that judicial review is permissible, are uniformly 
reviewable in the first instance in the district courts. The apprehension arises 
because of the broad language of section 2112 (a) that it shall apply to “‘all pro- 
ceedings instituted in the courts of appeals to * * * review * * * orders of 
administrative agencies, boards, commissions and officers * * *.’’ In this con- 
nection it might be both desirable and appropriate to incorporate in the com- 
mittee reports express language that the bill is not intended to apply to decisions 
of the Tax Court or to exclusion and deportation orders. Although there would 
appear to be little basis for believing that the bill in its present form could reason- 
ably be construed to extend to such proceedings, it may nevertheless be wise to 
dispel any possible ambiguity in this regard. 

he Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
WitiiaM P. Rocers, 
Deputy Attorney General. 


NATIONAL Lasor RELATIONS Boarp, 
Washington, D. C., May 14, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear CONGRESSMAN CELLER: This is in reply to your letter of May 4, 1956, 
inviting the Board’s views with respect to H. R. 6682. 

Comparison of H. R. 6682 and 8. 2223 reveals that both proposed enactments 
are identical in substance and text. Hence we conclude that H. R. 6682 is a 
companion bill in the House to S. 2223. We have been informed by the Bureau 
of the Budget that the Department of Justice has transmitted to the Senate Com- 
mittee on the Judiciary a statement indicating substantial approval with S. 2223 
as a whole. We assume that such approval applies equally to the substantive 
provisions of H. R. 6682. In our opinion a perusal of S. 2223 and H. R. 6682 
discloses that only sections 2 and 13 thereof relate to this agency. We concur 
with the Department of Justice’s expression of approval to the extent that it 
applies to said sections 2 and 13; but we have no comment to make with respect 
to the remainder of said H. R. 6682, because that part thereof does not apply to 
the National Labor Relations Board. 

The Bureau of the Budget has advised us that they have no objection to the 
submission of this letter. 

Sincerely yours, 
Boyp LrEepom, Chairman. 


Civit AERONAUTICS Boarp, 
Washington, May 17, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

DeEaR CONGRESSMAN CELLER: This is in reply to your letter of May 4, 1956, 
requesting our comment on H. R. 6682, a bill to authorize the abbreviation of 
the record on the review or enforcement of orders of administrative agencies by 
the courts of appeals and the review or enforcement of such orders on the original 
papers and to make uniform the law relating to the record on review or enforce- 
ment of such orders, and for other purposes. 

The Board believes that the preparation and filing of the complete transcript 
of the record of the administrative proceeding often involves needless work and 
expense and sometimes serves to delay the review proceeding. Accordingly, the 
Board looks with favor upon any proposal which will serve to eliminate these 
burdens and delays. H. R. 6682 has been examined from the standpoint of its 
relation to review proceedings involving Civil Aeronautics Board orders, and in 
general we endorse the objectives and provisions of the bill. 

However, we have one change to suggest. While the Board favors a procedure 
which permits the filing of an abbreviated record either by stipulation or by 
court order, we recommend that the bill be amended so as to permit an admin- 
istrative agency when it believes it advisable to file a complete record. Since 
the burden and expense of preparing and filing the record customarily is placed 
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on the agency, it is believed that it should be left to agency option whether a 
complete record should be filed with the reviewing court, whether negotiations 
should be entered into looking toward a stipulated record, or whether an order 
should be sought from the court for leave to file less than the full record. Experi- 
ence indicates that, in many of the Board’s cases, greater time and effort may be 
required on the part of all concerned in attempting to determine the content of 
an abbreviated record than would be expended in the present procedure of cer- 
tifying the entire transcript. Further, negotiation or other procedures looking 
toward an abbreviated record could be used for purposes of delay. The agency’s 
own interest in eliminating needless work and expense will serve to insure that 
stipulations will be entered into whenever feasible, or application made to the 
reviewing court for leave to file less than the complete record in an appropriate case. 

Accordingly, the Board recommends that the sentence beginning on line 11, 
page 4 of H. R. 6682 and ending on line 17, page 4, be stricken and the following 
substituted: 

“The agency, board, commission or officer concerned shall have an option 
without regard to the foregoing provisions of this subsection, to file in the court 
in which a proceeding is pending the entire record of the proceedings before it 
without abbreviation.” 

Subject to the above recommendation for amendment, the Board endorses the 
enactment of H. R. 6682. 

The Bureau of the Budget has advised that there would be no objection to the 
submission of this report. 

Sincerely yours, 

JosepH P. Apams, Acting Chairman. 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington 25, D. C., May 7, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington 25, D. C. 
DeaR CONGRESSMAN CELLER: In response to your letter of May 9, 1956, en- 
closed herewith are the comments of this Commission on H. R. 6682. 
Sincerely yours, 
GEORGE C, McConnauGueEy, Chairman, 


COMMENTS OF THE FEDERAL COMMUNICATIONS COMMISSION ON S, 2223 aNnpb 
H. R. 6682 


S. 2223 and H. R. 6682 are identical bills which would amend title 28, United 
States Code, by adding a section (see. 2112) prescribing the procedure for the filing 
of the record of agency proceedings with a court of appeals wherein a proceeding 
has been instituted to review or enforce an agency order. The principal purpose 
of the bills is to authorize abbreviation of the record on review. This is accom- 
plished by empowering the courts to adopt rules relating to the filing of the 
record, and by authorizing the filing of a record containing less than all of the 
proceedings before the agency, pursuant to court rules, stipulations by the parties 
and the ageney, or court order. Section 12 of 8. 2223 and H. R. 6682 make the 
proposed section 2112 applicable to appeals from decisions of this Commission 
under section 402 (b) of the Communications Act of 1934, as amended. 

The Commission favors adoption of 8. 2223 and H. R. 6682. Section 2112, 
andthe court rules that would presumably be adopted to implement it, would 
reduce the administrative burden upon the Commission in compiling records for 
filing in court, while leaving the Commission the option of filing the complete 
record. It will no longer be necessary to file lengthy records containing all 
proceedings before the Commission, when a portion of the pleadings and evidence 
presented to the Commission are immaterial to the appeal. It may be noted that 
abbreviation of the record will also facilitate its use and handling by the Com- 
mission and the courts. 

At the present time some petitions for review of action taken by this Com- 
mission are instituted pursuant to Public Law 901, 81st Congress, 2d session, 
which provides for abbreviation of the record by stipulation or order of the court. 
The instant amendment will establish identical procedures for filing of the record 
in appeals from all Commission orders. 

Adopted May 16, 1956. 
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FEDERAL POWER COMMISSION, 
Washingion, May 17, 1956. 
Re H. R. 6682, 84th Congress. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
United States House of Representatives, Washington, D. C. 


Dear Mr. CHAIRMAN: With reference to your request for the views of the 
Federal Power Commission on H. R. 6682, a bill to authorize the abbreviation 
of the record on the review or enforcement of orders of administrative agencies 
by the courts of appeals and the review or enforcement of such orders on the 
original papers and to make uniform the law relating to the record on review 
or enforcement of such orders and for other purposes, there are attached four 
copies of our report. 

Sincerely yours, 
JEROME K. KuYKENDALL, Chairman. 


FEDERAL PowrER CoMMISSION Report oN H. R. 6682, 84TH CoNcREss 


A bill to authorize the abbreviation of the record on the review or enforcement 
of orders of administrative agencies by the courts of appeals and the review or 
enforcement of such orders on the original papers and to make uniform the law 
relating to the record on review or enforcement of such orders and for other 
purposes. 

Section 2 of this bill, which is drafted as an amendment to the United States 
Code, would authorize the courts of appeals (with the approval of the Judicial 
Conference) to adopt rules with respect to the time and manner of filing, and the 
contents of, the record on review of orders of administrative agencies, including the 
Federal Power Commission; empower the agencies to select between two or more 
courts where petitions for review of the same order are filed in more than one; 
authorize abbreviation of the record by court rule, or stipulation of all parties, or 
by court order; permit transmittal of certified true copies in lieu of originals, and 
provide for the ultimate return of originals. 

Sections 16 and 19 would respectively amend the review sections of the Federal 
Power Act and Natural Gas Act ! to provide expressly that until the filing of the 
record in a court of appeals the Federal Power Commission can modify or set 
aside any order ‘‘in such manner as it shall deem proper.”’ 

Other sections of the act relating mostly to review provisions of statutes admin- 
istered by other agencies will not be reported on herein. 

In general, this Commission is in sympathy with the apparent objectives of 
sections 2, 16, and 19 of the bill. However, it is not convinced of the necessity of 
those sections of the bill or any part thereof, and in any event, believes that they 
should not be enacted unless certain of their provisions are amended. 

Our specific comments follow, in the order of the provisions to which they relate: 

Page 2, lines 1 to 6: The bill should be redrafted as an amendment to an existing 
statute (or as a new statute), not as an amendment to the United States Code. 
The code is merely evidence of the statutes. 

Page 2, lines 7 to 9: We question the desirability of making this part of the 
rulemaking power of the several courts of appeals dependent upon approval of the 
Judicial Conference, which is an extrajudicial, advisory body. 

Page 2, lines 9 and 15: The bill should not authorize court rulemaking on 
(1) “time * * * of filing,’’ (2) ‘‘manner of filing,’’ and (3) ‘‘econtents of’’ the 
record, where existing statutory law covers 1 or 2 but not all 3 of those matters, 
for that would authorize court rules to supersede existing statutes which cover 
1 or 2 but not all 3 topies. 

Page 2, line 16: The bill should not require “the record’? (which would mean 
the original and full record) to be certified because to do so would conflict with 
the provisions giving the courts power to preseribe rules on the same subject 
(p. 2, lines 7 to 15) and particularly where it may be desired that such rules 
provide for filing a certificate describing the record in lieu of filing the record 
itself (ef. CA3 rule 18 (7); similar rules have been adopted by the 2d, 4th, 5th 
and 10th circuits); conflict with the provisions for abbreviation of the record 
(p. 3, line 7; p. 4, line 17); and conflict with the provision (p. 4, line 18; p. 5, line 9) 
permitting true copies of records to be filed in lieu of original-records. 

We believe that it is particularly desirable that any legislation of this kind 
contain a provision, like that on page 3, line 21; page 4, line 5, but going even 


i These sections, unlike sec. 2 of the bill, are drafted as amendments to the statutes, not the United States 
Code. 
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further, that where any question of the sufficiency of the evidence to support the 
findings or order is raised, the party raising the question must bear the burden 
and expense of printing the record except insofar as opposed parties are willing 
and able, without burden to themselves, to agree to abbreviation of the portions 
to be printed. We also believe that it is desirable that such legislation permit 
transcripts or copies, or certificates describing the record, to be filed in lieu of 
the original records. 

More important than particular details such as we have discussed is the preser- 
vation of flexibility, and we are not convinced that the entire matter cannot 
adequately be handled by court rules without new legislation. We believe that 
there should be opportunity for further experimentation, which is possible under 
the statutes as they now stand, and we doubt that further legislation is really 
necessary at this time. 

With respect to sections 16 and 19 of the bill, we think they are unnecessary 
and that their omission (and omission of any corresponding provisions in other 
sections which may be no more necessary) would greatly simplify the bill. See 
also our comments above as to the desirability of legislating by reference to the 
statutes, not the United States Code. We also question whether the purported 
grant of power to this Commission to modify or set aside any finding or order 
“in such manner as it shall deem proper’’ is a valid delegation of legislative power, 
unless it is tied to the standards governing the Commission’s power to issue such 
an order in the first instance. 





FEDERAL PowrER COMMISSION, 
By Jerome K. KuYKENDALL, 
Chairman, 


URITIES AND ExcHANGE COMMISSION 
SECURITIE p Ex CoMMISSION, 
Washington, D, C., June 1, 1956. 


Re H. R. 6682, to authorize the abbreviation of the record on the review or enforce- 
ment of orders of administrative agencies by the courts of appeals, etc. 


Hon. EMANUEL CELLEP, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

DeEAR CONGRESSMAN CELLER: This is in response to your letter of May 9, 1956, 
which we have acknowledged previously, in which you requested our comments 
on the above bill. 

Our General Counsel has submitted to us a memorandum on this bill, and the 
companion 8. 2223. Three copies of that memorandum are attached hereto. 
Upon full consideration of the matter, the Commission has approved and adopted 
the General Counsel’s memorandum as a statement of its views. As indicated in 
the attached memorandum, we are in full accord with the general objectives of 
this bill. The proposals contained therein, however, do raise a few problems which 
are discussed in the memorandum. 

We have been advised by the Bureau of the Budget, pursuant to its Circular 
No. A-—19 that it has no objection to the views expressed herein. 

We appreciate greatly the opportunity afforded us to comment on this proposed 
legislation. 

Sincerely yours, 
A. Downey Orrick, Commissioner. 


MEMORANDUM OF THOMAS G. MEEKER, GENERAL COUNSEL, SECURITIES AND 
EXCHANGE COMMISSION 


These are identical bills and will hereinafter be referred to as “the bill.’”” The 
Commission is affected by sections 2, 9, 10, 15, 25, 26, and 33, and the comments 
contained herein are limited to those sections. No opinion is expressed with 
respect to the other provisions which do not affect the Commission. 

I am in full accord with the general objectives of the bill. Certain provisions, 
however, present a number of problems which are discussed below. 


I. EXCLUSIVE JURISDICTION OF THE COURT OF APPEALS ON FILING OF PETITION 


Sections 10, 15, 25 and 26 of the bill would amend the court review provisions 
of the Securities Exchange Act of 1934, the Public Utility Holding Company Act 
of 1935, the Investment Company Act of 1940, and the Investment Advisers Act 
of 1940, so as to provide inter alia that upon the filing of a petition for review 
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the court of appeals shall have exclusive jurisdiction to affirm, modify or set aside 
the Commission’s order in whole or in part. The statutes presently provide that 
the court of appeals shall have exclusive jurisdiction upon the filing of the trans- 
cript of the record, which may not occur for some time after the filing of the peti- 
tion. 

The following problems are presented by this proposed change: 

1. Rehearing before the Commission.—The suggested acceleration of the date of 
the exclusive jurisdiction of the court of appeals, in some instances, may possibly 
have the effect of depriving a party of the right to a rehearing before the Com- 
mission. Rule XII (e) of the Commission’s Rules of Practice (17 CFR, sec. 
201.12 (e)), permits the filing of a petition for rehearing within 5 days after entry 
of the order complained of. Under the proposed change if one of the parties to 
the proceeding should file a petition for review before another party files a petition 
for rehearing, the Commission may lack jurisdiction to entertain the petition for 
rehearing for the reason that exclusive jurisdiction to modify or set aside the 
Commission’s order in whole or in part would be vested in the court of appeals. 
This would deprive the Commission of the power to modify its order in light of 
objections or changed circumstances called to its attention by a petition for 
rehearing or otherwise. Modification of an order, of course, may sometimes 
eliminate the basis for further litigation. Moreover, since proceedings before 
the Commission frequently involve more than one issue, the Commission may be 
deprived of power to modify its own order with respect to an issue which is not 
involved in the petition for review. 

2. Administrative stay.—The proposed change might also possibly be construed 
to deny the Commission the power to grant a stay of its own order after a petition 
for review has been filed in the appellate court. Applications to the Commission 
for stays pending appellate court review are frequently made after the issuance 
of Commission orders. The Commission’s familiarity with the case at this stage 
gives it a peculiar advantage in passing upon such applications. Where such 
applications are presented to an appellate court, the court generally has the 
benefit of the Commission’s prior determination on the question of a stay. This 
may no longer be true if the proposed amendment is construed to deprive the 
Commission of jurisdiction in the matter once a petition for review has been filed. 

3. Multiple petitions—As previously indicated, proceedings before the Com- 
mission frequently involve more than one person. The Federal securities statutes 
commonly permit court review proceedings to be instituted in either the Court 
of Appeals for the District of Columbia Circuit or in the court of appeals for the 
circuit in which the allegedly aggrieved person resides or has his principal place 
of business. (See, e. g., sec. 24 (a) of the Public Utility Holding Company Act 
of 1935, 15 U. S. C., sec. 79x (a).) The proposed change may create a problem 
of construction with regard to the respective jurisdictions of the various courts 
of appeals where several petitions for review of a single Commission order are 
filed by various parties in different courts. Section 2 of the bill would amend 
title 28 of the United States Code by adding section 2112 (a) which would authorize 
the Commission to file the record in that court where the proceedings could be 
carried on with the greatest convenience to all the parties, and would require 
the other courts to transfer the proceedings therein to the particular court in 
which the record was filed. The bill presumably contemplates that the filing of 
a petition for review in one court will not deprive a second court of jurisdiction 
to entertain a petition for review, notwithstanding the language of the bill which 
would give the first court “exclusive jurisdiction” on the filing of the petition. 
Presumably also, in transferring the proceedings to the court in which the record 
has been filed the first court would be relinquishing its ‘‘exclusive’’ or other 
jurisdiction in the matter. Such problems of construction do not arise under the 
present statutes since “‘exclusive’’ jurisdiction is not vested in a court of appeals 
until such time as the record is filed therein. 

4. Nonreviewable orders. I assume that, notwithstanding the broad language 
respecting the exclusive jurisdiction of the court upon the filing of a petition for 
review, the bill is not intended in any way to give the court of appeals jurisdic- 
tion to review certain types of orders which heretofore have not been regarded 
as reviewable by it, nor to foreclose the Commission from seeking to dismiss a 
petition for review for lack of jurisdiction. For example, certain Commission 
orders under section 11 (e) of the Public Utility Holding Company Act of 1935 
(15 U. S. C. § 79k (e)), which are made conditional upon district court enforce- 
ment have been held not to be reviewable initially in a court of appeals. See 
General Protective Committee v. SEC (346 U. 8S. 521 (1954)). The court would 
also lack jurisdiction to review orders of an interlocutory nature. The question 
of what is a reviewable order, I presume, is not affected by the proposed legisla- 
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tion. A statement to this effect in the committee’s report might eliminate possible 
future controversy on this point. 

The particular benefits to be derived from the proposed acceleration of the 
time for vesting exclusive jurisdiction in the court of appeals are not clear. 
Courts of appeals presently have jurisdiction upon the filling of the petition with 
respect to various phases of the review proceedings, such as stays and matters 
pertaining to the record on appeal. As previously indicated, however, such jur- 
isdiction is not to the exclusion of that jurisdiction which the Commission may 
continue to have until such time as the record is filed in the court of appeals. 


If. CONTENTS OF APPELLATE RECORD 


Section 2 of the bill would add section 2112 (b) to title 28 of the United States 
Code to provide that the record to be filed in the court of appeals shall consist of 
“the order sought to be reviewed or enforced, the findings or report upon which it 
is based, and the pleadings, evidence, and proceedings before the agency, board, 
commission or officer concerned * * *.”’ Provision would be made for the filing 
of only a portion of the full record in certain instances, and for dispensing with 
the entire record in an appropriate case. 

It is not clear whether briefs filed in the administrative proceedings, which 
contain the written argument made to the Commission, would be part of the 
record on appeal. The Commission generally includes such briefs in records 
which it certifies, except in the Court of Appeals for the District of Columbia 
where they are excluded in deference to the opinion of that court in Norris «& 
Hirshberg v. SEC (163 F. 2d 689, 694 (1947)). They are regarded as relevant 
because the court review provisions of the statutes administered by this Com- 
mission provide that no objection to the Commission’s order shall be considered 
by the court unless such objection shall have been urged before the Commission. 
See, e. g., section 9 (a) of the Securities Act of 19383 (15 U.S. C. 77i (a)). While 
the question does not arise frequently, it may be necessary on occasion to refer to 
the briefs and oral argument before the Commission to show that a point was or 
was not urged, or was waived. In addition, rule XI (ce) of the Commission’s 
Rules of Practice (17 C. F. R. 201.11 (¢)), provides: “Exceptions and proposed 
findings and conslusions not briefed in accordance with this rule may be regarded 
by the Commission as waived.” 

One solution to the problem might be to provide expressly that briefs and the 
transcript of the oral argument before the Commission shall be included in the 
record on appeal. Another solution, following the pattern of the proposed sec- 
tion 2112 (b), might be to provide that the briefs and said transcript shall be 
filed as a supplement to the record where the court desires to examine them in 
connection with its review of the Commission’s order. 


Ill. TRANSMITTAL OF PHYSICAL RECORD TO COURT OF APPEALS 


This bill, I assume, is not inconsistent with rules of court such as those adopted 
by the Courts of Appeals for the Second, Third, Fourth, Fifth, Tenth, and Dis- 
trict of Columbia Circuits, which provide for the transmittal of a certified list of 
the documents and materials comprising the record in lieu of physical transmittal 
of the reeord itself. Under the typical rule the agency holds the material com- 
prising the record ‘for and on behalf of the clerk of [the] court and subject to 
his orders’’, to be transmitted when and if required by the court for its use in the 
review proceedings. See, e. g., rule 13 (g) of the Court of Appeals for the Second 
Circuit. 

These rules, in our experience to date, appear to work well and provide a method 
of dealing with voluminous records accumulated in extended administrative pro- 
ceedings which may well be given further consideration in connection with this 
bill. 

I presume that such court rules will be authorized under the proposed section 
2112 (a) of title 28 of the United States Code which will empower the courts of 
appeals to adopt rules prescribing, inter alia, the “manner of filing’ the record 
on appeal. Whether the record should be physically lodged with the court of 
appeals or held by the Commission for the use of the court, it seems, can properly 
be regarded as a matter involving the ‘‘manner of filing’ the record within the 
purview of the proposed section 2112 (a). Should there be any substantial 
doubt about this, the bill should be revised to authorize the adoption of rules 
of this type. 
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IV. UNIFORMITY OF COURT REVIEW PROVISIONS OF THE FEDERAL SECURITIES 
STATUTES 


The provisions of the various Federal securities statutes might be made uniform 
as respects the persons upon whom the petition for review may be served and 
the time when the court of appeals obtains “exclusive jurisdiction”’ of the case. 
The present bill proposes to change the jurisdictional provisions of all of the 
statutes except the Securities Act of 1933. Any changes in this regard which 
may ultimately be decided upon might be made applicable to the Securities Act 
as well. The bill, also, preserves the present differences in said statutes as to 
the persons upon whom the petition may be served. Thus, in the Securities Act 
of 1933 it is “the Commission’’; in the Securities Exchange Act of 1934 it is 
“any member of the Commission’’; and in the Publie Utility Holding Company 
Act of 1935 it is “‘any member of the Commission, or * * * any officer thereof 
designated by the Commission for that purpose.”’ 


V. APPROVAL OF JUDICIAL CONFERENCE OF UNITED STATES UNIFORMITY OF COURT 
RULES 


I assume that the official status of the Judicial Conference of the United States 
is such that it is proper to condition the power of the courts of appeals to adopt 
the contemplated rules upon the prior approval of that body, as provided in the 
proposed section 2112 (a) to title 28 of the United States Code. There is, at 
least, precedent for this arrangement in section 11 of the act of December 29, 
1950 (64 Stat. 1132, 5 U. S. C. 1041), relating to the review of certain orders of 
designated administrative agencies and officers. 

As in the case of the provisions of the statutes themselves, I believe that the 
rules of the various courts should also afford uniform procedures so far as prac- 
ticable. While the bill itself does not provide for such uniformity, [ assume that 
a principal purpose of the requirement of approval of the Judicial Conference is 
to encourage and facilitate the adoption of uniform rules in this area. 


INTERSTATE COMMERCE COMMISSION, 
Washington, D. C., May 25, 1956 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear CHAIRMAN CELLER: Your letter of May 4, 1956, requesting an expression 
of views on a bill, H. R. 6682, introduced by you, to authorize the abbreviation of 
the record on the review or enforcement of orders of administrative agencies by 
the court of appeals and the review or enforcement of such orders on the original 
papers and to make uniform the law relating to the record on review or enforce- 
ment of such orders, and for other purposes, has been referred to our Committee 
on Legislation. After careful consideration by that Committee, I am authorized 
to submit the following comments in its behalf 

The purpose of H. R. 6682 is clearly stated in its title as quoted above. Except 
for an occasional case arising under section 11 of the Clayton Antitrust Act 
(15 U.S. C. 21), this bill would not affect the review of orders of the Interstate 
Commerce Commission. The majority of the orders of this Commission are 
issued under the Interstate Commerce Act, and, under the provisions of section 
1336, title 28, of the United States Code, are reviewable by three-judge United 
States district courts instead of the United States courts of appeal as in the case of 
orders of many of the other administrative agencies. 

It is noted that section 2 of the bill would provide, among other things, that 
where proceedings have been instituted in two or more courts of appeal with 
respect to the same order of the administrative ageney, the ageney concerned shall 
file the reeord in that one of such courts in which, in its judgment, the proceedings 
may be earried on with the greatest convenience to all of the parties involved. 
This section would further provide that the other courts in whieh such proceedings 
are pending shall thereupon transfer them to the court of appeals in which the 
record has been filed by the agency concerned. 

While we wholeheartedly favor having such multiple actions determined by a 
single court, we do not believe that it would be desirable, in such cases, for the 
defendant agency to have the privilege and duty of determining in which court 
actions against it shall be determined. It would seem preferable that some 
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arrangement be devised whereby such a determination shall be made by the 
judiciary. 

Subject to the foregoing reservation, we believe that enactment of H. R. 6682 
would be desirable. 


Respectfully submitted. 
ANTHONY ARPAIA, 


Chairman, 
J. M. JoHnson, 
OwEN CLARKE, 
Committee on Legislation. 


RatLRoAD RETIREMENT BOarp, 
Chicago, Ill., May 17, 1966. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Deak Mr. CEetuer: In accordance with your request of May 7, 1956, the 
tailroad Retirement Board submits the following report on the bill H. R. 6682, 
introduced in the 84th Congress by you. 

Primarily, the bill would authorize (in section 2) the courts of appeal for the 
various circuits to adopt rules prescribing the time and manner of filing, and 
the contents of, the record in all proceedings for review or enforcement of orders 
of administrative agencies in connection with which “the applicable statute’’ 
does not specifically prescribe otherwise; and to require the various agencies to 
comply with such rules. The bill would authorize, further, the abbreviation of 
any such record in accordance with the rules adopted by the several courts of 
appeal, or as the agency concerned and the other parties to the review of enforce- 
ment proceeding may agree (but not inconsistent with the court’s rules) or as 
the court may designate either upon its own motion or a party’s. The bill 
would also authorize an agency to file as the record in any such proceeding the 
original papers forming all or part of the record, or to file certified copies. In 
addition the bill would amend various provisions of law relating to review or 
enforcement of orders or decisions of the individual agencies (including, in sec. 
23 of the bill, the court review provisions contained in see 5 (f) of the Railroad 
Unemployment Insurance Act which govern also court review under the other 
legislation administered by the Railroad Retirement Board, the Railroad Re- 
tirement Act) to provide uniformity with respect to the authority of the courts 
in connection with the filing of records in review or enforcement proceedings 
and in recording and entering decrees in respect of such proceedings. The bill 
would specifically provide in section 33, however, that the bill should not be 
construed to repeal or modify any provision of the Administrative Procedure 
Act. 

The effect on this agency of the particular amendments to the review provisions 
of the Railroad Unemployment Insurance ct [and as a consequence to the review 
provisions of the Railroad Retirement Act (sec. 11 of the Railroad Retirement 
\ct)] included in section 23 of the bill would be (1) to provide in explicit terms, by 
reference, for the abbreviation of records which would be authorized by section 2 
of the bill, (2) to give the reviewing court exclusive jurisdiction in the review 
proceeding upon the filing of a petition for review rather than, as at present, upon 
the filing of the record with the court, and (3) to eliminate the words ‘‘upon the 
pleadings and transcript of the record’”’ from the specific provisions authorizing 
the court to enter a decree “upon the pleadings and transcript of the record.” 

The Railroad Retirement Board has no objection to the enactment of the bill 
as proposed. 

A report on the identical bill, S. 2223, introduced in the Senate by Mr. Kilgore, 
has been cleared with the Bureau of the Budget, which informs us that there is 
no objection to its submission. 


Sincerely yours, 
Raymonp J. Keuuy, Chairman. 
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FEDERAL TRADE COMMISSION, 
Washington, May 16, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Represenialives, Washington, D. C. 

Dear Mr. CHatrMan: This is in response to your letter of May 4, 1956, invit- 
ing an expression of the views of this Commission upon H. R. 6682, 84th Congress, 
lst Session, a bill to authorize the abbreviation of the record on the review or 
enforcement of orders of administrative agencies by the courts of appeals and the 
review or enforcement of such orders on the original papers and to make uniform 
the law relating to the record on review or enforcement of such orders, and for 
other purposes. 

This bill would add a new section to chapter 133 of title 28 of the United 
States Code and would amend the acts of various administrative agencies, thereby 
making uniform the law relating to the record on review or enforcement of orders 
of such agencies. The Commission generally is in accord with the purposes of 
the bill, but desires to call your attention to an inconsistency in the proposed 
amendments to the Federal Trade Commission Act and the Clayton Act, contained 
in sections 3 and 4 of the bill. 

Section 3 (a) of the bill, amending the sixth sentence of subsection (b) of section 
5 of the Federal Trade Commission Act, as amended (52 Stat. 112), would provide 
that “until the record in the proceeding has been filed in a court of appeals of the 
United States,” the Commission may at any time modify or set aside its report 
or order to cease and desist. Section 3 (c) of the bill, amending subsection (d) 
of section 5, would provide that the jurisdiction of the court of appeals shall be 
exclusive upon the filing of the record with the court. These provisions, in sub- 
stance, are the same as the corresponding provisions of the present statute. 
They contemplate that the jurisdiction of the court will not attach until the 
record is filed. But section 3 (b) of the bill, amending the third sentence of 
subsection (c) of section 5, would provide that the jurisdiction of the court of 
appeals would attach ‘‘Upon such filing of the petition,’ without reference to the 
filing of the record. The comparable provision of the present statute provides 
that such jurisdiction shall attach ‘pon such filing of the petition and transcript 
* * *”’ We think that to remove this inconsistency the third sentence of sub- 
section (c) of section 5 of the Federal Trade Commission Act should be modified 
so as to provide as follows, the italicized words having been added to the language 
of the proposed bill: 

“Upon such filing of the petition and record, or upon the filing of a stipulation or 
the entry of an order to the effect that no record need be filed in the court of appeals, 
the court shall have jurisdiction of the proceeding and of the question determined 
therein and shall have power to make and enter a decree affirming, modifving, 
os setting aside the order of the Commission, and enforcing the same to the 
extent that such order is affirmed and to issue such writs as are ancillary to its 
jurisdiction or are necessary to its judgment to prevent injury to the public or 
to competitors pendente lite.”’ 

We consider the present provisions of law, which afford the Commission an 
opportunity to consider and act upon petitions for reconsideration before court 
review, to be very desirable. They enable the Commission to correct inadvertent 
errors that occasionally occur, and are quite valuable in preventing unnecessary 
litigation through the opportunity for careful reconsideration in appropriate 
instances. We think it would be regrettable to have any inconsistency in, or 
uncertainty about, the continuance of these useful provisions of existing law. 

For the same reasons, like observations are pertinent with reference to section 
4 of the bill, amending section 11 of the Clayton Act, as amended (64 Stat. 
1127). Section 4 (a) would amend the sixth sentence of the second paragraph of 
section 11 of the act so as to provide that ‘Until the record”’ is filed with a court 
of appeals the Commission may modify or set aside its report or order to cease 
and desist. Section 4 (d) would amend the fifth paragraph of section 11 of the 
act so as to provide that the jurisdiction of the court of appeals shall be exclusive 
upon the filing of the record with the court. These provisions are substantially 
the same as the corresponding provisions of the present statute, and contemplate 
that the jurisdiction of the court will not attach until the record is filed. Section 
4 (ec) of the bill, however, would amend the third sentence of the fourth paragraph 
of section 11 of the act so as to provide that the jurisdiction of the court of appeals 
would attach ‘‘Upon the filing of such petition,’’ without reference to the filing 
of the record. 
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In order to remove this apparent inconsistency, we think the third sentence of 
the fourth paragraph of section 11 of the Clayton Act should be modified so as 
to provide as follows, the italicized words having been added to the language of 
the proposed bill: 

“Upon the filing of such petition and record, or upon the filing of a stipulation or 
the entry of an order to the effect that no record need be filed in the court of appeals, 
the court shall have the same jurisdiction to affirm, set aside, or modify the order 
of the Commission or Board as in the case of an application by the Commission 
or Board for the enforcement of its order, and the findings of the Commission 
or Board as to the facts, if supported by substantial evidence determined us pro- 
vided in section 10 (e) of the Administrative Procedure Act, shall in like manner 
be conclusive.” 

We have only one further comment, which relates to the last sentence of sub- 
section (b) of proposed section 2112 of title 28 of the United States Code, contained 
in section 2 of the proposed bill. That sentence is in the following language: 

“Tf the rules of the court of appeals in which a proceeding is pending do not require 
the printing of the entire record in that court the agency, board, commission, or officer 
concerned may, at its option and without regard to the foregoing provisions of this 
subsection, file in the court the entire record of the proceedings before it without 
abbreviation.”’ [Italic supplied.] 

The Commission is anxious to preserve the option of filing a transcript of the 
entire record in the court of appeals. While we believe the above language may 
accomplish this purpose, we see no need for the portion underscored above and 
suggest that it be stricken. 

By direction of the Commission. 

JoHN W. Gwynne, Chairman. 


N. B.— Pursuant to regulations, this report was cleared orally with the Bureau 
of the Budget on May 15, 1956, and the Commission was advised that there would 
be no objection to the submission of the report to the committee. 


Ropert M. Parrisn, Secretary. 


SUBVERSIVE ActTiviTreEs ConTROL Boarp, 
OFFICE OF THE CHAIRMAN, 
Washington, D. C., June 7, 1956. 
lon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

My Drar CoNGRESSMAN CELLER: This will refer to your letter of May 7, 1956, 
requesting comments on H. R. 6682 now pending before your committee. 

Mr. Gallagher, the Board’s General Counsel, has been in touch with the counsel 
for your committee and has advised him that the Board is heavily engaged in 
litigation as a result of the recent remand by the Supreme Court in the case of 
Communist Party USA vy. Subversive Activities Control Board. A number of 
Board orders finding organizations to be Communist fronts are now on appeal in 
the United States Court of Appeals. All of these organizations, including the 
Communist Party, have filed motions in the court of appeals as well as with this 
Board raising questions which affect virtually the entire administration of the 
Internal Security Act by the Board. With our small legal staff, we will be busily 
engaged for several months in litigation and in complying with the Supreme 
Court’s remand. 

In view of these considerations, it is respectfully requested that the Board be 
excused and excepted from a report on this bill, since to prepare one would require 
extensive study which would impede to some degree the Board’s consideration 
of urgent problems vitally affecting the administration of the Internal Security 
Act. 

With best personal regards, I am 

Sincerely yours, 
Tuomas J. Herspert, Chatromon. 
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Unirep Stares DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, June 21, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington 25, D. C. 

DEAR CONGRESSMAN CELLER: This is with further reference to your request 
for my comments on H. R. 6682, a bill to authorize the abbreviation of the record 
on the review or enforcement of orders of administrative agencies by the courts 
of appeals and the review or enforcement of such orders on the original papers 
and to make uniform the law relating to the record on review or enforcement of 
such orders, and for other purposes. 

The bill would authorize United States courts of appeals to adopt rules, to be 
approved by the Judicial Conference of the United States, on t>e time and manner 
of filing and the contents of the record in all proceedings to review orders of 
administrative agencies in which the applicable statute does not specifically deal 
with those matters. Abbreviation of the record may be permitted by rule or order 
of the court or stipulation between the agency and the other litigants. Under 
the bill original papers could be filed in lieu of a transcript and provision is made 
for the agency to regain possession of these papers after completion of the pro- 
ceedings in the courts of appeals. The bill also amends various statutes contain- 
ing specific provisions for judicial review so as to bring their judicial review pro- 
visions into conformity with this bill. 

As these provisions apply to review in circuit courts of appeals, the only admin- 
istrative proceedings in the Department of Labor whose review would be affected 
by the bill’s provisions are those conducted in connection with the determination 
of minimum wages in Puerto Rico and the Virgin Islands under the Fair Labor 
Standards Act of 1938, as amended. Specific provision is made in seetion 22 of, 
the bill to conform the review of these proceedings under section 10 (a) of the act 
with the provisions of this bill. 

The present lack of umform requirements with respect to the filing of records 
in proceedings before the courts of appeals to review or enforce the orders of 
administrative agencies places burdens upon the agencies. This bill would pro- 
vide a sensible and workable means of meeting this problem. As the same diffi- 
ulties arise in connection with review or enforcement of administrative orders 
in district courts, however, I think consideration might well be given to extending 
similar provisions to those proceedings. 

The Bureau of the Budget advises that it has no objection to the submission 
of this report. 

Sincerely yours, 
JAMES P. MuircHeE.Lt, 
Secretary of Labor. 


FEDERAL MARITIME BOARD, 
Washington 25, D. C., June 29, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washinglon 25, D. ¢ 

Dear Mr. CuarrMan: This letter is in reply to your request of May 4, 1956, 
for the views of the Federal Maritime Board with respect to H. R. 6682, a bill to 
authorize the abbreviation of the record on the review or enforcement of orders 
of administrative agencies by the courts of appeals and the review or enforcement 
of such orders on the original papers and to make uniform the law relating to the 
record on review or enforcement of such orders, and for other purposes. 

The bill would amend chapter 133 of title 28 of the United States Code by 
adding a new section 2112, which would govern the time and manner of filing, 
and the contents of, the record to be filed in United States courts of appeals, 
and the venue of such courts, in proceedings instituted in such courts to review 
or enforce orders of United States agencies, boards, commissions, and officers. 
The bill would also amend statutes conferring jurisdiction on such courts toreview 
and enforce such orders to make the time of filing the petition to review or enforce 
the order the uniform time for the attaching of jurisdiction. Under some such 
statutes, jurisdiction does not now attach until the record is filed. 

The new section 2112 (which the bill would add to title 28 of the United States 
Code) would provide that the record to be filed in courts of appeals in proceedings 
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to review or enforce orders of United States agencies, boards, commissions, or 
officers shall consist of— 

(a) The contents prescribed by the statute conferring jurisdiction on courts 
of appeals to review or enforce the order if such statute prescribes such contents; or 

(b) The order to be reviewed or enforced, the findings or report upon which 
it is based, and the pleadings, evidence, and proceedings before the agency, board, 
commission or officer, if (1) the statute conferring jurisdiction does not prescribe 
the contents of the record, and (2) the rules of the courts of appeals with venue 
do not require the printing of the entire record to be filed, and (3) the agency, 
board, commission, or officer elects to file all of the foregoing; or 

(c) If the ageney, board, commission, or officer is not eligible under (b) above 
to elect, or does not elect, to file all of the material there specified, such portions 
thereof as (1) the rules of the court of appeals with venue require, or (2) the 
parties by written stipulation, consistent with such rules, designate, or (3) the 
court upon motion of any party, or on its own motion, designates, but if the 
correctness of a finding of fact is in question, all the evidence shall be included 
except such portion thereof as the parties agree to omit. 

The bill would authorize the courts of appeals, with the approval of the Judicial 
Conference of the United States, to make rules, not inconsistent with the foregoing 
provisions, with respect to the content of the record to be filed, and with respect 
to the time and manner of filing the record if the statute conferring jurisdiction 
does not prescribe the time and manner of filing. Since the foregoing provisions 
authorize the parties to abbreviate the record by stipulation consistent with the 
rules of the court, and authorize the court by order to designate the contents 
of the record, the possible area for the operation of such rules with respect to 
the contents of the record appear to be to limit abbreviation of the record by the 
parties and to state the limits within which the court would require abbreviation 
if the agency, board, commission, or officer is not eligible to elect, or does not 

JSiect, to file the entire record of the proceedings before it without abbreviation. 

The new section would further provide that the agency, board, commission, or 
officer may transmit to the court of appeals either the original papers comprising 
the record to be filed or certified true copies of such papers. Phe apparent pur- 
pose of this provision is to authorize the agency, board, commission, or officer 
to file the original papers in those circumstances in which it considers that the 
expense of preparing copies would be unjustified. It is evidently intended, never- 
theless, that if the bill is enacted the Judicial Conference of the United States 
might approve rules of court which might under some circumstances require the 
printing of the entire record to be filed, because subsection (b) of the new section 
provides that, if the rules of court require the printing of the entire record to be 
filed, the ageney, board, commission or officer shall not have the option of filing 
the entire record of the proceedings before it without abbreviation. 

Sections 29 and 30 of the Shipping Act, 1916, as amended (46 U. 8. C. 828-829), 
make orders issued by the Federal Maritime Board under that act enforceable 
in the United States district courts. The bill, therefore, would not apply to 
proceedings to enforce such orders. 

Public Law 901, 8lst Congress (the act of Dec. 29, 1950, 64 Stat. 1129) 
(5 U. 8. C. 1031-1042), however, confers on the United States courts of appeals 
jurisdiction to review orders issued by the Federal Maritime Board under the 
Shipping Act, 1916, and provides (sec. 6) that the record to be filed in the court of 
appeals in such proceedings shall consist of the pleadings, evidence and proceed- 
ings before the agency or such portions thereof as the rules of court require or such 
portions as the parties, with the approval of the court of appeals, agree upon in 
writing. 

The bill would amend section 6 of Public Law 901 to provide that the record to 
be filed shall be the record provided for in section 2112 of title 28, United States 
Code. This amendment would change existing statutory law in the following 
respect: (1) It would require that all of the evidence be included in the record if 
the correctness of a finding of fact is in question; and (2) it would give the Board 
the option of filing the entire record of the proceedings before it without abbrevi- 
ation in those cases in which the rules of court do not require the printing of the 
entire record to be filed. 

The bill would amend section 611 of the Merchant Marine Act, 1936, as 
amended, which provides that. if an operating-differential subsidy contractor 
believes that the United States has without just cause defaulted upon, or canceled, 
his operating-differential subsidy contract, he may apply to the Maritime Com- 
mission, setting forth his contentions, for permission to transfer his vessels to 
foreign registry, and if the Commission, after hearing, finds affirmatively on the 
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issue, it shall grant the application, but otherwise deny it. Section 611 further 
provides that if the application is denied, the contractor may obtain a review of 
the order of denial in the United States Court of Appeals for the District of 
Columbia by filing in that court a written petition, a copy of which shall be 
served upon any member of the Commission, or upon any officer thereof desig- 
nated for that purpose, and the Commission shall thereupon file in the court a 
transcript of the record upon which the order was entered and upon such filing 
the court shall have exclusive jurisdiction to determine whether such cancellation 
or default was without just cause and to affirm or set aside such order. 

Section 17 of the bill would amend this section 611 of the 1936 act to provide 
that a copy of the petition for review shall be served on a member of the Board 
rather than on a member of the Commission, that the record provided for in 
section 2112 of title 5 of the United States Code shall be filed in the court rather 
than a transcript of the record upon which the order was entered, and that the 
jurisdiction of the court shall attach when the petition for review is filed rather 
than when the record is filed. 

Reorganization Plan No. 21 of 1950 abolished the Maritime Commission, 
created the Federal Maritime Board, and divided between the Federal Maritime 
Board and the Secretary of Commerce the functions the Maritime Commission 
had under various statutes. Under the Plan, the functions under section 611 of 
the Merchant Marine Act, 1936, would be exercised in some cases by the Federal 
Maritime Board and in others by the Secretary of Commerce. Under section 
905 (e) of the Merchant Marine Act, 1936, as amended (Public Law 586, 82d 
Cong.; 66 Stat. 760), the word “Commission,” as used in the Merchant Marine 
Act, 1936, means the Federal Maritime Board or the Secretary of Commerce, as 
the context may require to conform to Reorganization Plan 21 of 1950. Section 
17 should be amended to let this definition operate properly under Reorganization 
Plan No. 21. This can be accomplished simply by restoring in section 17 of the 
bill the word ‘“‘Commission”’ in place of the word ‘‘Board”’ wherever it appears in 
the section. 

The bill would provide for abbreviated records to be filed in courts of appeals 
in proceedings in those courts to review or enforce orders of agencies, boards, com- 
missions, or Officers of the United States and for review or enforcement of sich 
orders on the basis of the original papers, and would make the time of the filing 
of the petition for review the time for the attaching of the court’s jurisdiction. 

If section 17 of the bill is amended as suggested, the Federal Maritime Board 
would have no objection to enactment of the bill. 

Sincerely yours, 
CLARENCE G. Morse, Chairman. 


—— 


Post OFFICE DEPARTMENT 
OFFICE OF THE POSTMASTER GENERAL, 
Washington, D. C., July 6, 1956 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciacy, 
House of Re preser tatives 


Dear Mr. CHAIRMAN: Reference is made to the request for a report on H. R 
6682, a bill to authorize the abbreviation of the record on the review or enforee- 
ment of orders of administrative agencies by the courts of appeals and the review 
or enforcement of such orders on the original papers and to make uniform the law 
relating to the record on review or enforcement of such orders and for other 
purposes. 

The proposed legislation relates to procedure for appeal from orders of adminis- 
trative agencies. It would supplement the Administrative Procedure Act by 
prescribing for a uniform record to be sent to the courts by the agencies and 
authorizes the filing of a short copy of the record upon stipulation of the parties 
Where proceedings for review of the same administrative orders are filed in two 
or more courts, the proposed legislation would require the agency to file the reeord 
“in that one of such courts in ‘which in its judgment the proceedings may be ecar- 
ried on with the greatest convenience to all the parties involved”; whereas, the 
current law provides in such instances that the court in which an appeal is first 
docketed retains jurisdiction. 

Section 5, pages 8 and 9 of the bill, relates to the Post Office Department. 
Pursuant to section 2 of the act of July 28, 1916 (39 U.S. C., sec. 576), the owner 
of any publication required by departmental order to be transmitted by freight 
is authorized to apply to the Department for an opportunity to be heard, if he 
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believes that he is being unfairly discriminated against. The publisher is given 
the right to appeal to the United States Court of Appeals of the District of Colum- 
bia for a review of the departmental order. It is provided that ‘‘A copy of such 
petition shall be forthwith served upon the Post Office Department and there- 
upon the said Department forthwith shall certify and file in the court a transcript 
of the record and testimony. Upon the filing of such transcript the court shall 
have jurisdiction to affirm, set aside, or modify the order of the Department.” 

Section 5 of the bill would make certain changes in the procedural requirements 
of the two sentences quoted, so that the sentences would read: ‘‘A copy of such 
petition shall be forthwith transmitted by the clerk of the court to the Post Office 
Department and thereupon the said Department shall file in the court the record, 
aus provided in section 2112 of title 28, United States Code. Upon the filing of 
such petition the court shall have jurisdiction to affirm, set aside, or modify the 
order of the Department.”’ This change would conform the provisions of section 
576 of title 39, United States Code, to the requirements of proposed new section 
2112 of title 28 of the United States Code which would be added by section 2 of 
the bill. 

This Department has no objection to the enactment of the legislation. 

The Bureau of the Budget has advised that there would be no objection to the 
submission of this report to the committee. 

Sincerely vours, 
Maurice H. Stans, 
Deputy Postmaster General. 


DEPARTMENT OF HeAttH, EpucaTioNn, AND WELFARE, 
July 11, 1958. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. CHatrMan: This letter is in response to your requests of May 4 and 
7, 1956 (the latter request to the Surgeon General of the Public Health Service), 
for a report on H. R. 6682, as bill to authorize the abbreviation of the record on 
the review or enforcement of orders of administrative agencies by the courts of 
appeals and the review or enforcement of such orders on the original papers and to 
make uniform the law relating to the record on review or enforcement of such 
orders and for other purposes. 

The provisions of the bill are entirely of a technical legal character. There are 
herewith enclosed comments, prepared by the Office of the General Counsel, on 
those provisions of the bill which would affect this Department. Subject to the 
committee’s consideration of the suggestions made in the enclosed memorandum, 
we would have no objection to enactment of the bill. 

The Bureau of the Budget advises that it perceives no objection to the submis- 
sion of this report to your committee. 

Sincerely yours, 
M. B. Fotsom, Secretary. 


ComMMENTs ON H. R. 6682 


\ bill to authorize the abbreviation of the record on the review or enforcement of 
orders of administrative agencies by the courts of appeals and the review or 
enforcement of such orders on the original papers and to make uniform the 
law relating to the record on review or enforcement of such orders, and for 
other purposes 


We understand that the bill embodies a legislative proposal of the Committee on 
Revision of the Laws of the Judicial Conference of the United States. It reflects 
to some extent suggestions made by this Department to Judge Albert B. Maris, 
Chairman of that Committee, in connection with a preliminary draft of the bill. 

The whole matter of records and briefs on review of administrative action has 
also been under study by the President’s Conference on Administrative Procedure. 
We cooperated with the Conference’s Committee on Judicial Review. The 
Committee’s recommendations adopted by the Conference appear on pages 4 and 
5, report of the Conference on Administrative Procedure. These recommenda- 
tions concern only the filing of an abbreviated record and do not also concern rule- 
prescribing power of the courts of appeals as to the time and manner of filing, and 
the contents of, the record, as the bill does. However, the President’s Confer- 











APPEAL OF ADMINISTRATIVE AGENCY DECISIONS 61 


ence, in its comments on this matter, expressly stated that its recommendation 
‘fs not intended to constitute an exclusive prescription of the provisions of such a 
statute, nor is it intended to preclude the addition of other provisions, if such are 
determined to be desirable or necessary.” It then ealled attention to the pre- 
liminary draft statute of the Committee on Revision of Laws of the Judicial 
Conference. Within their scope the recommendations of the President’s Con- 
ference are substantially in accord with the provisions of the bill. 

Subject to the committee’s consideration of the comments and suggestions 
made below, the provisions of the bill, insofar as they involve the interests of this 
Department, would seem to constitute desirable steps toward facilitating judicial 
review of administrative action by courts of appeals and toward the promotion 
of uniformity in that respect. 

Our specific comments on the provisions of the bill of concern to the Depart- 
ment are as follows: 

1. Subsection (a) of the proposed title 28, United States Code, section 2112, 
which is in section 2 of the bill, would empower the United States courts of appeals, 
with respect to proceedings for judicial review of agency orders by such courts, to 
adopt rules prescribing the time and manner of filing, and the contents, of the 
record where the applicable statute does not specifically prescribe these require- 
ments. In the case of this Department, this provision would apply to the follow- 
ing proceedings: 

(a) Review—under section 701 (f) (1) of the Federal Food, Drug, and Cosmetie 
Act, as amended by section 21 of this bill—of orders to issue, amend, or repeal 
regulations under sections 401, 403 (j), 404 (a), 406 (a) and (b), 501 (b), 502 (d), 
502 (h), 504, or 604 of the Federal Food, Drug, and Cosmetic Act: 

(6) Review of orders on tolerances for pesticide chemicals in or on raw agricul- 
tural commodities (sec. 408 (i) of the Federal Food, Drug, and Cosmetic Act, 
as amended by see. 20 of this bill) ; 

(c) Appeals from certain actions of the Surgeon General under the hospital and 
medical facilities construction program (sec. 632 (b) of the Public Health Service 
Act (42 U. 8. C. 291j (b)), as amended by section 27 of this bill); 

(d) Review of certain actions of the Commissioner of Education relating to the 
construction of school facilities in areas affected by Federal activities (see. 207 (1 
of the act of September 23, 1950, as amended (20 U. 8. C. 277 (b)). 

2. Subsection (a) of the proposed section 2112 would, when judicial-review 
proceedings have been instituted in 2 or more courts of appeals with respeet to 
the same ageney order, require the ageney to “‘file the record in that 1 of such 
courts in which in its judgment the proceedings may be earried on with the 


greatest convenience to all the parties involved” (presumably including the 
agency). The other courts would thereupon be required to transfer their cases 
to the court in which the reeord was filed. The courts would seem to have no 


discretion in the matter. 

In the light of experience, we believe that provisions for bringing together and in 
effect consolidating parallel review proceedings in different circuits involving the 
same administrative action are desirable from the point of view of conserving the 
time of the courts and administrative agencies, avoiding unnecessary expense in 
filing two or more copies of the record, and avoiding delay, uncertainty and con- 
fusion, and possible conflicts of opinion among coordinate courts. The Com- 
mittee may, however, wish to consider whether, as proposed by the bill, the provi- 
sion should be mandatory upon the ageney, whether the agency’s judgment 
should be final, and whether the court selected should necessarily be one of the 
courts in which a review proceeding was theretofore commenced. A complica- 
tion, moreover, may arise out of the fact that the record may already have been 
filed in one court, and the case heard and possibly even decided, by that court 
before judicial-review proceedings are commenced elsewhere. 

One possible alternative would be to provide that the court in which a pro- 
ceeding for judicial review of an agency order is first commenced shall have 
exclusive jurisdiction and that other courts shall transfer their cases to that 
court, except that the first court, upon application of the agency or of any other 
party in interest, may transfer all the proceedings (including those transferred 
to it from other courts) (a) to any other court of appeals stipulated by the parties 
or (b), in the absence of such stipulation, to any other court of appeals ia which 
in the deciding court’s judgment the convenience of all the parties would be best 
served. 

3. Subsection (b) of the proposed section 2112 would authorize the use of an 
abbreviated record, in accordance with court rules, stipulation of the parties, or 
order of the court, but provides that if the rules of the court do not require the 
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printing of the entire record in that court the agency may nevertheless, at its 
option, file the entire record of the proceedings before it without abbreviation. 

These provisions are satisfactory to us in their present form. 

4. Section 20 of the bill would amend section 408 (i) (2) and (3) of the Federal 
Food, Drug, and Cosmetic Act (relating to tolerances for pesticide chemicals in 
or on raw agricultural commodities) in three respects: A copy of the petition for 
judicial review filed with the court would have to be forthwith traasmitted by 
the clerk of the court to the Secretary whose order is to be reviewed, instead of 
being “‘served’’ on the Secretary. Secondly, the time, manner, and contents of 
the administrative record to be filed with the court would have to conform to the 
proposed section 2112 of title 28 of the United States Code. Thirdly, the juris- 
diction of the court would attach upon the filiag of the pecition for judicial review, 
not (as under present law) upoa the filing of the record with the court. 

We believe that these changes would be desirable improvements in the law, 
though we regard the first change above as largely one of form rather than of 
substance. The reference to “subsection (1)”’ on page 19, line 25, however, is a 
typographical error. It should read “subsection (1’’). 

5. Section 21 of the bith would amend section 701 (f) of the Federal Food, Drug, 
and Cosmetie Act to provide in effect that the filing and contents of the admin- 
istrative record with the court shall be governed by the proposed section 2112 
of title 21, United States Code. We believe that, in the interest of uniformity 
within the Federal Food, Drug, and Cosmetic Act the additional changes con- 
tained in section 20 of the bill, above referred to, should also be incorporated in 
section 21. We therefore suggest that section 21 be changed to read as follows: 

“Src. 21. (a) The second and third sentences of paragraph (1) of subsection (f) 
of section 701 of the Federal Food, Drug, and Cosmetie Act, 21 U.S. C. 371 (f), 
ure amended to read as follows: ‘A copy of the petition shall be forthwith trans- 
mitted by the clerk of the court to the Secretary or any officer designated by him 
for that purpose, and thereupon the Secretary shall file in the court the record of 
the proceedings on which he based his order, as provided in section 2112 of title 
28, United States Code.’ 

‘(b) The first sentence of paragraph (3) of subsection (f) of section 701 of 

Federal Food, Drug, and Cosmetic Act (21 U. 8. C. 371 (f)) is amended to 
‘ead as follows: ‘Upon the filing of the petition referred to in paragraph (1) of this 
subsection, the court shall have jurisdiction to affirm the order, or to set it aside 
in whole or in part, temporarily or permanently.’ ’ 

6. Similarly, we suggest that, in line with the above-mentioned changes, section 
27 (a) of the bill (p. 24, lines 17-23), be changed to read as follows: 

“Spec. 27. (a) Paragraph (1) as amended, of section 632 (b) of the Public 
Health Services Act (42 U. 8. C. 2917 (b) (1)) is amended to read as follows: 

‘(b) (1) If the Surgeon General refuses to approve any application under 
section 625 or section 654, the State agency through which the application was 
submitted, or if any State is dissatisfied with the Surgeon General’s action under 
subsection (a) of this section, such State may appeal to the United States court 
of appeals for the cireuit in which such State is located by filing with such court 
a notice of appeal. The jurisdiction of the court shall attach upon the filing of 
such notice. A copy of the notice of appeal shall be forthwith transmitted by 
the clerk of the court to the Surgeon General, or any officer designated by him 
for that purpose, and thereupon the Surgeon General shall file in the court the 
record of the proceedings on which he based his action, as provided in section 2112 
of title 28, United States Code.’ ”’ 

7. Again, in order to make the section on review of actions of the Commissioner 
of Education consistent with these changes, we suggest the following changes 
which we believe are largely clarifving rather than additive of substantive law 
Change section 33 in the bill (p. 28, lines 11-12) to section 34 and add a new section 
to read as follows: 

“Src. 33. Section 207 (b) of the Act of September 23, 1950, as amended (20 
U. S. C. 277 (b)) is amended by adding at the end of that subsection the following: 

‘A copy of « notice of appeal shall be forihwith transmitted by the clerk of the 
court to the Commissioner, or any officer designated by him for that purpose. 
Upon the filing of a notice of appeal with it, the court shall have jurisdiction to 
affirm or set aside the decision of the Commissioner in whole or in part. 
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ADMINISTRATIVE OFFICE OF THE UNITED STATES CouURTs, 
Washington, D. C., June 20, 1956 
Mr. Cyrit F. Brick Fre.p, 
Office of the House Committee on the Judiciary, 
Washington, D. C. 

Dear Mr. Brickrie.D: I am glad to send you with this copies of reports¥of 
meetings of the Judicial Conference of the United States held in September 1953, 
April 1954, March 1955, and March 1956. You will find references to the subject 
of abbreviation of the record on the review or enforcement of orders of adminis- 
trative agencies provided for in the pending bill (H. R. 6682) on the following 
pages of the reports: 

September 1953, pages 25-26; April 1954, pages 17-18; March 1955, pages 
16-17; and March 1956, page 20. 

Also I enclose (although I think you probably have a copy) a copy of the 
report on the subject made by the Committee on Revision of the Laws on March 
14, 1955. 

I hope that these materials will be helpful to you and I remain, with kind 
regards, 

Sincerely yours, 
HENRY P. CHANDLER 


COMMITTEE ON REVISION OF THE LAWS 


(Judicial Conference, September 24-25, 1953, Washington, D. C.) 


Judge Maris, Chairman of the Committee on Revision of the Laws, submittcd 
an interim report. The Committee believes that it would be desirable to permit 


administrative agencies whose orders are to be reviewed by a court of appeals to 
send to the court an abbreviated record where the whole record is not necessary 
and to authorize the use of the original papers in lieu of a transcript, the papers 
to be returned to the agency upon the completion of the review proceedings 
This would require an amendment of existing statutes. The Committee has 
prepared a tentative draft of a bill for this purpose and recommended that it be 
authorized to submit the draft to the circuit judges and the agencies concerned 
for their consideration and suggestions. The Committee also recommended 
that the President’s conference on administrative procedure be requested to 
consider the proposal and give the Committee its suggestions. In the light of 
such consideration and suggestions received the Committee would plan to present 
a definitive draft of bill to a later session of the Conference. The Conference 
authorized and requested the Committee to include in its tentative draft pro 
visions covering petitions for enforcement of administrative agency orders as well 
as proceedings to review such orders, and with this amendment it authorized the 
circulation of the draft in accordance with the recommendation of the Committee. 


RULES ADOPTED BY COURTS OF APPEALS FOR REVIEW OR ENFORCEMENT OF ORDERS 
OF ADMINISTRATIVE AGENCIES 


Section 11 of Public Law 901 of the Kighty-first Congress approved December 
29, 1950 (64 Stat. 1129; 5 U. 8S. C. Supp. V, 1041), provides for the adoption, 
subject to the approval of the Judicial Conference. of rules governing the practice 
and procedure in proceedings to review or enforce orders of certain administrative 
agencies. The Conference approved a rule adopted by the Court of Appeals of 
the Eighth Circuit pursuant to this provision . 
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CoMMITTEE ON REVISION OF THE LAWS 


(Judicial Conference, April 15, 16, 1954, Washington, D. C.) 


Judge Maris, Chairman, submitted the report of the Committee on Revision of 
the Laws: 


RECORD ON REVIEW OF ORDERS OF ADMINISTRATIVE AGENCIES 


The Committee had circulated among the circuit judges and agencies concerned 
a preliminary draft bill to authorize an abbreviated record on the review of agency 
orders pursuant to authority granted by the Conference to do so at the September, 
19538, session (report, p.25). A revised bill was submitted to the Conference which 
would add to title 28, United States Code, a new section 2112, entitled ‘‘Record 
on review and enforcement of agency orders.’’ The courts of appeals would be 
given power to adopt, with the approval of the Judicial Conference, rules pre- 
scribing the time and manner of filing and the contents of the record in all such 
proceedings, unless the applicable statute makes specific provision on the subject. 
Specific statutory provisions would be unnecessary hereafter, however, if the 
proposed bill is enacted. If proceedings have been instituted in two or more 
courts with respect to the same order the agency would file the record in that 
court which would be most convenient to the parties and the other courts would 
then transfer their proceedings to that court. The record would be abbreviated 
by the inclusion only of such material as the rules of court required or as the 
parties, including parties permitted to intervene by the court, stipulated or as 
the court designated by order. In appropriate cases it could be stipulated that 
no record at all be filed. Provision is made that additional portions of the record 
might be ordered by the court to be filed if found to be needed. It had been 
represented to the committee that in some cases it would be more costly in time 
and money to attempt to abbreviate the record than to send it all to the court. 
Accordingly the Committee had included in the bill a provision giving the agencies 
the right to file the entire record in those courts only which, in view of their use 
of the appendix system or modified printed record system, do not require the 
entire record to be printed. 

At the option of the agency original papers in lieu of certified copies would be 
permitted to be transmitted to the reviewing court. The Committee considered 
it desirable to provide that the court should have jurisdiction upon the filing of 
the petition for review instead of upon the filing of the transcript of record as at 
present in some cases. However, since some agencies have power to modify or 
set aside an order after the filing of a petition for review and until the time of 
filing the record, which they wish to retain, the Committee has proposed to 
amend these statutes so that jurisdiction is acquired upon the filing of a petition 
for review but is not exclusive until the filing of the record. Perfecting amend- 
ments of various statutes had also been included in the bill. 

After consideration of the Committee’s report, the Conference approved the 
draft of the proposed bill for recommendation to Congress for enactment. 


REAFFIRMATION OF APPROVAL OF Britis PREVIOUSLY RECOMMENDED 
BY THE CONFERENCE 


(Judicial Conference, March 13, 14, 1955, Washington, D. C.) 


The Conference voted to reaffirm its recommendation of the following bills 
heretofore recommended for enactment by Congress: 

1. S. 2223 and H. R. 6682, each entitled ‘‘A bill to authorize the abbreviation 
of the record on the review or enforcement of orders of administrative agencies by 
the courts of appeals and the review or enforcement of such orders on the original 
papers and to make uniform the law relating to the record on review or enforce- 
ment of such orders, and for other purposes’ (Judicial Conference Report) 
March 1955, session pp. 16, 17). 


AMENDMENTS TO RULES ADOPTED BY COURTS OF APPEALS FOR REVIEW OR EN- 
FORCEMENT OF ORDERS OF ADMINISTRATIVE AGENCIES 


The Courts of Appeals for the District of Columbia Circuit, First Circuit and 
Sixth Circuit submitted to the Conference for approval pursuant to the provisions 
of the Act of December 29, 1950 (64 Stat. 1129, 1132; 5 U.S. C. 1041) amendments 
to rules adopted by those courts relating to the review and enforcement of orders 
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of administrative agencies. The amendments were approved. The rules involved 
are as follows: District of Columbia Circuit, rule 38 paragraph g; First Circuit, 
rule 16 paragraph 7; and Sixth Circuit, rule 13. 


COMMITTEE ON REVISION OF THE LAWS 
(March 14, 1955) 


Report 


To the Judicial Conference of the United States: 
Your Committee on Revision of the Laws submits the following report: 


I 
Record on Review of Orders of Administrative Agencies 


At its special session in April 1954, the Judicial Conference approved a draft 
bill prepared by our Committee to authorize an abbreviated record on review or 
enforcement of agency orders by the courts of appeals. Subsequent conferences 
by our Committee with the Committee on Judicial Review of the President’s 
Conference on Administrative Procedure and with counsel for the Federal Power 
Commission, as well as two statutes enacted at the last session of Congress, have 
indicated the need for some modifications of the bill. Certain editorial changes 
were also found to be needed. Your Committee has accordingly prepared a 
revised draft of the bill which is annexed to this report marked A, and we recom- 
mend its approval. We call attention to the following changes: 

The former draft of subsection (a) of the proposed section 2112 of title 28 pro- 
vided that if proceedings have been instituted in two or more courts with respect 
to the same order the agency “shall file the record in that one of such courts in 
which the proceedings may be carried on with the greatest convenience to all the 
parties involved” and the ‘other courts in which such proceedings are pending 
shall thereupon transfer them to the court of appeals in which the record has been 
filed.” The case law upholds this procedure and it was the recommendation of 
your Committee, with which the Judicial Conference concurred, that the pro- 
cedure be given a statutory basis but with the addition of a criterion, “the greatest 
conveniece to all the parties involved”’, which should govern the agency’s selection 
of the forum. The President’s Conference on Administrative Procedure, through 
its Committee on Judicial Review, was in agreement with the establishment of 
such a criterion but was fearful that it might lead to dilatory litigation as to 
whether the choice of venue by the agency accorded with the statutory test. It 
was not the intention of your Committee to open the way for dilatory litigation 
as to the balance of convenience of the parties, as this would certainly not be in 
the public interest, but merely to indicate that the agency should make its choice 
of venue on that basis. Your Committee accordingly agreed with the Com- 
mittee of the President’s Conference to recommend adding to the draft statute at 
this point the phrase ‘in its judgment,” so as to make clear that the choice of 
forum by the agency should not be reviewable except possibly for a clear abuse of 
discretion. The amended draft statute annexed to this report accordingly con- 
tains this phrase. 

Another change is in sections 16 and 19 to include amendments to the Federal 
Power Act and the Natural Gas Act to make clear that the Federal Power Com- 
mission will continue to have authority to modify or revoke its orders made under 
those acts after petitions for review have been filed but before the record has 
been filed in’court. Under the scheme of the bill the court of appeals is to have 
jurisdiction from the time of filing the petition. Without such a saving provision 
the present authority of the Commission to deal with an order in the interim be- 
tween the filing of the petition and the record might be doubtful. It would seem 
clear that the power should be retained. The Commission has requested that 
the point be clarified in the bill and our Committee recommends that the amend- 
ments included in sections 16 and 19 to that end be approved. 

The only other changes to which attention need be directed are the inclusion 
of new section 20 amending section 408 of the Federal Food, Drug, and Cosmetic 
Act relating to pesticide chemicals which was added by the act of July 22, 1954 
(68 Stat. 515), and the elimination of former section 26 amending section 11 (e) 
(4) of the Atomic Energy Act of 1946. That act has been superseded by the 
Atomic Energy Act of 1954 (68 Stat. 921), under which judicial review of the 
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orders of the Atomic Energy Commission is had under the provisions of the Hobbs 
Act of December 29, 1950. Old sections 20 to 25 have been renumbered 21 to 26. 
Your Committee recommends that the draft bill in the form hereto annexed be 
approved and submitted to Congress. 
* * * * * * * 


CLARENCE G. GALSTON. 
WILLIAM F. Smiru. 
ALBERT B. Maris, Chairman. 


Marcu 14, 1955. 


A BILL To authorize the abbreviation of the record on the review or enforcement of orders of administra- 
tive agencies by the courts of appeals and the review or enforcement of such orders on the original papers 
and to make uniform the law relating to the record on review or enforcement of such orders and for other 


purposes 


Be it enacted by the Senate and House of Re presentatives of the United States of 
America in Congress assembled, That the analysis of chapter 133 of title 28 of the 
United States Code, immediately preceding section 2101 of such title, is amended 
by inserting at the end thereof the following additional item: 


**2112. Record on review and enforcement of agency orders.”’ 

Sec. 2. Chapter 133 of title 28 of the United States Code is amended by in- 
serting at the end of such chapter immediately following section 2111 an addi- 
tional section, as follows: 

‘$2112. Record on review and enforcement of agency orders. 

‘“‘(a) The several courts of appeals snall have power to adopt, with the approval 
of the Judicial Conference of the United States, rules prescribing the time and 
manner of filing and the contents of the record in all proceedings instituted in the 
courts of appeals to enjoin, set aside, suspend, modify or otherwise review or 
enforce orders of administrative agencies, boards, commissions and officers, in 
which the applicable statute does not specifically prescribe such time or manner 
of filing or contents of the record. The record in such proceedings shall be 
certified and filed in the court of appeals by the agency, board, commission or 
officer concerned within the time and in the manner prescribed by such rules. 
If proceedings have been instituted in two or more courts of appeals with respect 
to the same order the agency, board, commission or officer concerned shall file the 
record in that one of such courts in which in its judgment the proceedings may be 
carried on with the greatest convenience to all the parties involved. The other 
courts in which such proceedings are pending shall thereupon transfer them to the 
court of appeals in which the record has been filed. 

‘“(b) The record to be filed in the court of appeals in such a proceeding shall 
consist of the order sought to be reviewed or enforeed, the findings or report 
upon which it is based, and the pleadings, evidence and proceedings before the 
agency, board, commission or officer concerned, or such portions thereof (1) as 
the said rules of the court of appeals may require to be included therein, or (2) 
as the agency, board, commission or officer concerned, the petitioner for review 
or respondent in enforcement, as the case may be, and any intervenor in the 
court proceeding by written stipulation filed with the agency, board, commission 
or officer concerned or in the court in any such proceeding ms ay consistently with 
the rules of such court designate to be included therein, or (3) as the court upon 
motion of a party or, after a prehearing conference, upon its own motion may 
by order in any such proceeding designate to be included therein. Such a stipu- 
lation or order may provide in an appropriate case that no record need be filed 
in the court of appeals, If, however, the correctness of a finding of fact by the 
agency, board, commission or officer is in question all of the evidence before the 
agency, board, commission or officer shall be included in the record except such 
as the ageney, board, commission or officer concerned, the petitioner for review or 
respondent in enforcement, as the case may be, and any intervenor in the court 
proceeding by written stipulation filed with the agency, board, commission or 
officer concerned or in the court agree to omit as wholly immaterial to the ques- 
tioned finding. If there is omitted from the record any portion of the proceedings 
before the agency, board, commission or officer which the court subsequently 
determines to be necessary for it to consider to enable it to review or enforce the 
order in question the court may direct that such additional portion of the proceed- 
ings be filed as a supplement to the record. If the rules of the court of appeals in 
which a proceeding is pending do not require the printing of the entire record in 
that court the agency, board, commission or officer concerned may, at its option 
and without regard to the foregoing provisions of this subsection, filed in the court 
the entire record of the proceedings before it without abbreviation. 








APPEAL OF ADMINISTRATIVE AGENCY DECISIONS 69 


“(c) The agency, board, commission, or officer concerned may transmit to 
the court of appeals the original papers comprising the whole or any part of the 
record or any supplemental record, otherwise true copies of such papers certified 
by an authorized offieer or deputy of the agency, board, commission or officer 
eoncerned shall be transmitted. Any original papers thus transmitted to the 
court of appeals shall be returned to the agency, board, commission, or officer 
concerned upon the final determination of the review or enforcement proceeding. 
Pending such final determination any such papers may be returned by the court 
temporarily to the custody of the agency, board, commission or officer concerned 
if needed for the transaction of the public business. Certified copies of any papers 
included in the record or any supplemental record may also be returned to the 
agency, board, commission, or officer concerned upon the final determination of 
review proceedings. 

Sec. 8. (a) The sixth sentence of subsection (b) of section 5 of the Federal 
Trade Commission Act, as amended (52 Stat. 112), is amended to read as follows: 
“Until the expiration of the time allowed for filing a petition for review, if no 
such petition has been duly filed within such time, or, if a petition for review has 
been filed within such time then until [the transcript of] the record in the pro- 
ceeding has been filed in a court of appeals of the United States, as hereinafter 
provided, the Commission may at any time, upon such notice and in such manner 
as it shall deem proper, modify or set aside, in whole or in part, any report or 
any order made or issued by it under this section.” 

(b) The second and third sentences of subsection (c) of section 5 of the Federal 
Trade Commission Act, as amended (52 Stat. 112-113), are amended to read as 
follows: ‘‘A copy of such petition shall be forthwith [served upon] transmitted 
by the clerk of the court to the Commission, and thereupon the Commission [forth- 
with] shall [certify and] file in the court [a transcript of] the [entire] record 
in the proceeding, [including all the evidence taken and the report and order 
of the Commission] as provided in section 2112 of title 28, United States Code. 
Upon such filing of the petition [and transcript] the court shall have jurisdiction 
of the proceeding and of the question determined therein and shall have power 
to make and enter [upon the pleadings, evidence, and proceedings set forth in 
such transcript] a decree affirming, modifying, or setting aside the order of the 
Commission, and enforcing the same to the extent that such order is affirmed 
and to issue such writs as are ancillary to its jurisdiction or are necessary in its 
judgment to prevent injury to the public or to competitors pendente lite.”’ 

(c) Subsection (d) of section 5 of the Federal Trade Commission Act, as 
amended (52 Stat. 113), is amended to read as follows: 

““(d) [The] Upon the filing of the record with it the jurisdiction of the court of 
appeals of the United States to affirm, enforce, modify or set aside orders of the 
Commission shall be exclusive” (15 U.S. C., § 45, Federal Trade Commission). 

Sec. 4. (a) The sixth sentence of the second paragraph of section 11 of the 
Act of October 15, 1914, as amended (64 Stat. 1127), is amended to read as follows: 
“Until [a transcript of] the record in such hearing shall have been filed in a United 
States court of appeals, as hereinafter provided, the Commission or Board may at 
any time, upon such notice, and in such manner as it shall deem proper, modify 
or set aside, in whole or in part, any report or any order made or issued by it 
under this section.”’ 

(b) The first and second sentences of the third paragraph of section 11 of the 
Act of October 15, 1914, as amended (64 Stat. 1127), are amended to read as 
follows: 

“Tf such person fails or neglects to obey such order of the Commission or Board 
while the same is in effect the Commission or Board may apply to the United 
States court of appeals, within any circuit where the violation complained of 
was or is being committed or where such person resides or carries on business, for 
the enforcement of its order, and shall [certify and] file [with its application a 
transcript of] the [entire] record in the proceeding, [including all the testimony 
taken and the report and order of the Commission or Board] as provided in section 
2112 of title 28, United States Code. Upon such filing of the application [and 
transcript] the court shall cause notice thereof to be served upon such person, and 
thereupon shall have jurisdiction of the proceeding and of the question determined 
therein, and shall have power to make and enter [upon the pleadings, testimony, 
and proceedings set forth in such transcript] a decree affirming, modifying, or 
setting aside the order of the Commission or Board.” 


(Note.—The new statutory provisions inserted by the amendments are itali- 
cized and the present statutory provisions stricken out by the amendments are 
enclosed in [brackets]. 
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(c) The second and third sentences of the fourth paragraph of section 11 of the 
Act of October 15, 1914, as amended (64 Stat. 1128), are amended to read as 
follows: “A copy of such petition shall be forthwith [served upon] transmitted by 
the clerk of the court to the Commission or Board and thereupon the Commission 
or Board [forthwith] shall [certify and] file in the court [a transcript of] the 
record in the proceeding, as [hereinbefore] provided in section 2112 of title 28, 
United States Code. Upon the filing of [the transcript] such petition the court 
shall have the same jurisdiction to affirm, set aside, or modify the order of the 
the Commission or Board as in the case of an application by the Commission or 
Board for the enforcement of its order, and the findings of the Commission or 
Board as to the facts, if supported by substantial evidence, determined as provided 
in section 10 (e) of the Administrative Procedure Act, shall in like manner be con- 
clusive.”’ 

(d) The fifth paragraph of section 11 of the Act of October 15, 1914, 
as amended (64 Stat. 1128), is amended to read as follows: 

“CThe] Upon the filing of the record with it the jurisdiction of the United States 
court of appeals to enforce, set aside, or modify orders of the Commission or Board 
shall be exclusive” (15 U. 8. C., sec. 21, Interstate Commerce Commission, Federal 
Communications Commission, Civil Aeronautics Board, Board of Governors of 
the Federal Reserve System). 

Sec. 5. The fourth and fifth sentences of the first paragraph of section 2 of 
the Act of July 28, 1916 (39 Stat. 425), are amended to read as follows: ‘‘A copy 
of such petition shall be forthwith [served upon] transmitted by the clerk of the 
court to the Post Office Department and thereupon the said department [forth- 
with] shall [certify and] file in the court [a transcript of] the record [and 
testimony], as provided in section 2112 of title 28, United States Code. Upon the 
filing of such [transcript] petition the court shall have jurisdiction to affirm, set 
aside, or modify the order of the department” (39 U. 8. C., sec. 576, Postmaster 
General (District of Columbia Circuit only)). 

Sec. 6 (a) Subsection (c) of section 203 of the Packers and Stockyards Act, 
1921 (42 Stat. 162), is amended to read as follows: 

‘‘(e) Until [a transcript of] the record in such hearing has been filed in a 
court of appeals of the United States, as provided in section 204, the Secretary 
at any time, upon such notice and in such manner as he deems proper, but only 
after reasonable opportunity to the packer to be heard, may amend or set aside 
the report or order, in whole or in part” (7 U. S. C., see. 193, Secretary of 
Agriculture). 

(b) Subsections (b) and (c) of section 204 of the Packers and Stockyards Act, 
1921 (42 Stat. 162), are amended to read as follows: 

‘“(b) The clerk of the court shall immediately cause a copy of the petition to 
be delivered to the Secretary, and the Secretary shall [forthwith prepare, certify, 
and] thereupon file in the court [a full and accurate transcript of] the record in 
such proceedings, [including the complaint, the evidence, and the report and 
order] as provided in section 2112 of title 28, United States Code. If before such 
[transcript] record is filed the Secretary amends or sets aside his report or order, 
in whole or in part, the petitioner may amend the petition within such time as 
the court may determine, on notice to the Secretary. 

““(¢) At any time after such [transcript] petition is filed the court, on applica- 
tion of the Secretary, may issue a temporary injunction restraining, to the extent 
it deems proper, the packer and his officers, directors, agents, and employees, 
from violating any of the provisions of the order pending the final determination 
of the appeal” (7 U. 8. C., sec. 194, Secretary of Agriculture). 

(c) The first sentence of subsection (h) of section 204 of the Packers and Stock- 
yards Act, 1921 (42 Stat. 162), is amended to read as follows: 

“(h) The court of appeals shall have [exclusive] jurisdiction, which upon the 
jiling of the record with it shall be exclusive, to review, and to affirm, set aside, or 
modify, such orders of the Secretary, and the decree of such court shall be final 
except that it shall be subject to review by the Supreme Court of the United 
States upon certiorari, as provided in section [240 of the Judicial Code] 1254 of 
title 28, if suen writ is duly applied for within sixty days after entry of the decree”’ 
(7 U.S. C., see. 194, Secretary of Agriculture). 

Sec. 7. (a) The third sentence of paragraph (a) of section 6 of the Commodity 
Exchange Act (42 Stat. 1001), is amended to read as follows: ‘‘The clerk of the 
court in which such a petition is filed shall immediately cause a copy thereof 
to be delivered to the Secretary of Agriculture, chairman of said commission, or 
any member thereof, and the said commission shall [forthwith prepare, certify, 
and] thereupon file in the court [a full and accurate transcript of] the record in 
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such proceedings, [including the notice to the board of trade, a copy 4 the charges, 
the evidence, and the report and cnet A as provided in section 2112 of title 28, 
United States Code’’ (7 U.S. C., see. 8, Contract Market peor 

(b) The seventh and eighth sentences of paragraph (b) of section 6 of the 
Commodity Exchange Act (42 Stat. 1002), as amended, are amended to read as 
follows: ‘“‘A copy of such petition shall be forthwith [served upon] transmitted 
by the clerk of the court to the Secretary of Agriculture [by delivering such copy 
to him] and thereupon the Secretary of Agriculture shall [forthwith certify and] 
file in the court [a transcript of] the record theretofore made, [including evi- 
dence received] as provided in section 2112 of title 28, United States Code. Upon 
the filing of the [transcript] petition the court shall have jurisdiction to affirm, 
to set aside, or modify the order of the Secretary of Agriculture, and the findings 
of the Secretary of Agriculture as to the facts, if supported by the weight of 
evidence, shall in like manner be conslusive”’ (7 U. 8. C., see. 9, Secretary of 
Agriculture). 

Src. 8. The third and fourth sentences of the second paragraph of subsection (b) 
of section 641 of the Tariff Act of 1930, as amended (49 Stat. 865), are amended 
to read as follows: ‘“‘A copy of such petition shall be forthwith [served = 
transmitied by the clerk of the couri to the Secretary of the Treasury, or [upon 
any officer designated by him for that purpose, and thereupon the Secretary of 
the Treasury shall [certify and] file in the court [a tr: anscript of] the record 
upon which the order complained of was entered, as provided in section 2112 of 
title 28, United States Code. Upon the filing of such [transcript] petition such 
court shall have exclusive jurisdiction to affirm, modify, or set aside such order, 
in whole or in part’”’ (19 U.S. C., see. 1641, Secretary of the Treasury). 

Src. 9. The second sentence of subsection (a) of section 9 of the Securities Act 
of 1933 (48 Stat. 80), is amended to read as follows: ‘“‘A copy of such petition 
shall be forthwith [served upon] transmitted by the clerk of the court to the Com- 
mission, and thereupon the Commission shall [certify and] file in the court 
[a transcript of] the record upon which the order complained of " as entered, 
as provided in section 2112 of title 28, United States Code’ ? (15 U. . sec. 77i, 
Securities and Exchange Commission). 

Sec. 10. The second and third sentences of subsection (a) of section 25 of the 
Securities Exchange Act of 1934 (48 Stat. 901), are amended to read as follows: 
““A copy of such petition shall be forthwith [served upon] transmitted by the clerk 
of the court to any member of the Commission, and thereupon the Commission 
shall [certify and] file in the court [a transcript of] the record upon which the 
order complained of was entered, as provided in section 2112 of title 28, United 
States Code. Upon the filing of such [transcript] petition such court shall have 
exclusive jurisdiction to affirm, modify, and enforce or set aside such order, in 
whole or in part” (15 U. 8. C., sec. 78y. Securities and Exchange Commission). 

Sec. 11. The third sentence of subsection (c) of section 18 of the Act of June 18, 
1934 (48 Stat. 1002), is amended to read as follows: ‘“‘The clerk of the court in 
which such a petition is filed shall immediately cause a copy thereof to be delivered 
to the Board and it shall [forthwith prepare, certify, and] thereupon file in the 
court [a full and accurate transcript of] the record in the proceedings held before 
it under this section, [the charges, the evidence, and the order revoking the 
grant] as provided in section 2112 of title 28, United States Code’? (19 U. 5 
sec. 8lr, Foreign Trade Zone Board). 

Sec. 12. The second sentence of subsection (d) of section 402 of the Com- 
munications Act of 1934, as amended (66 Stat. 719), is amended to read as follows: 
“Within thirty days after the filing of an appeal, the Commission shall file with 
the court [a copy of the order complained of, a full statement in writing of the 
facts and grounds relied upon by it in support of the order involved upon said 
appeal, and the originals or certified copies of all papers and evidence presented 
to and considered by it in entering said order] the record upon which the order 
complained of was entered, as provided in section 2112 of title 28, United States 
Code (47 U. 8. C., sec. 402, Federal Communications Commission (District of 
Columbia Circuit only)). 

Src. 13. (a) Section (d) of section 10 of the National Labor Relations Act, as 
amended (61 Stat. 147), is amended to read as follows: 

“‘(d) Until [a transcript of] the record in a case shall have been filed in a 
court, as hereinafter provided, the Board may at any time, upon reasonable 
notice and in such manner as it shall deem proper, modify or set aside, in whole 
or in part, any finding or order made or issued by it.” 

(b) The first, second, fifth, and seventh sentences of subsection (e) of section 10 
of the National Labor Relations Act, as amended (61 Stat. 147), are amended to 
read as follows: 








72 APPEAL OF ADMINISTRATIVE AGENCY DECISIONS 


‘“‘(e) The Board shall have power to petition any court of appeals of the United 
States [(including the United States Court of Appeals for the District of Colum- 
bia)], or if all the courts of appeals to which application may be made are in 
vacation, any district court of the United States [(including the District Court 
of the United States for the District of Columbia) ], within any circuit or district, 
respectively, wherein the unfair labor practice in question occurred or wherein 
such person resides or transacts business, for the enforcement of such order and 
for appropriate temporary relief or restraining order, and shall [certify and] 
file in the court [a transcript of] the [entire] record in the proceedings [including 
the pleadings and testimony upon which such order was entered and the findings 
and order of the Board], as provided in section 2112 of title 28, United States Code. 
Upon [such] the filing of such petition, the court shall cause notice thereof to be 
served upon such person, and thereupon shall have jurisdiction of the proceeding 
and of the question determined therein, and shall have power to grant such tem- 
porary relief or restraining order as it deems just and proper, and to make and 
enter [upon the pleadings, testimony, and proceedings set forth in such transcript] 
a decree enforcing, modifying, and enforcing as so modified, or setting aside in 
whole or in part the order of the Board. * * * If either party shall apply to 
the court for leave to adduce additional evidence and shall show to the satisfac- 
tion of the court that such additional evidence is material and that there were 
reasonable grounds for the failure to adduce such evidence in the hearing before 
the Board, its member, agent, or agency, the court may order such additional 
evidence to be taken before the Board, its members, agent, or agency, and to be 
made a part of the [transcript] record. * * * [The] Upon the filing of the record 
with it the jurisdiction of the court shall be exclusive and its judgment and decree 
shall be final, except that the same shall be subject to review by the appropriate 
United States court of appeals if application was made to the district court as 
hereinabove provided, and by the Supreme Court of the United States upon writ 
of certiorari or certification as provided in [sections 239 and 240 of the Judicial 
Code, as amended (U.S. C., title 28, sees. 346 and 347) J] section 1254 of title 28.” 

(c) The second and third sentences of subsection (f) of section 10 of the Na- 
tional Labor Relations Act, as amended (61 Stat. 148), are amended to read 
as follows: ‘‘A copy of such petition shall be forthwith [served upon] transmitted 
by the clerk of the court to the Board, and thereupon the aggrieved party shall 
file in the court [a transcript of] the [entire] record in the proceeding, certified 
by the Board [including the pleading and testimony upon which the order com- 
plained of was entered, and the findings and order of the Board] as provided in 
section 2112 of title 28, United States Code. Upon [such] the filing of such peti- 
tion, the court shall proceed in the same manner as in the case of an application 
by the Board under subsection (e) of this section, and shall have the same [exclu- 
sive] jurisdiction to grant to the Board such temporary relief or restraining order 
as it deems just and proper, and in like manner to make and enter a decree enforce. 
ing, modifying, and enforcing as so modified, or setting aside in whole or in part 
the order of the Board; the findings of the Board with respect to questions of 
fact if supported by substantial evidence on the record considered as a whole 
shall in like manner be conclusive” (29 U. 8. C., see. 160, National Labor Rela- 
tions Board). , 

Sec. 14. The third and fourth sentences of subsection (h) of section 4 of the 
Federal Alcohol Administration Act (49 Stat. 980), as amended, are amended 
to read as follows: “A copy of such petition shall be forthwith [served upon] 
transmitted by the clerk of the court to the Secretary, or [upon] any officer desig- 
nated by him for that purpose, and thereupon the Secretary shall [certify andJ 
file in the court [a transcript of] the record upon which the order complained 
of was entered, as provided in section 2112 of title 28, United States Code. Upon 
the filing of such [transcript] petition such court shall have exelusive jurisdiction 
to affirm, modify, or set aside such order, in whole or in part” (27 U. 8. C., see. 
204, Secretary of the Treasury). 

Sec. 15. The second and third sentences of subsection (a) of section 24 of the 
Publie Utility Holding Company Act of 1935 (49 Stat. 834), are amended to read 
as follows: “A copy of such petition shall be forthwith [served upon] fransmitted by 
the clerk of the court to any member of the Commission, or [upon] any officer 
thereof designated by the Commission for that purpose, and thereupon the 
Commission shall [certify and] file in the court [a transcript of] the record upon 
which the order complained of was entered, as provided in section 2112 of title 28, 
United States Code. Upon the filing of such [transeript] petition such court shall 
have exclusive jurisdiction to affirm, modify, or ser aside such order, in whole or 
in part” (15 U.S. C., sec. 79x, Securities and Exchange Commission). 
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Sec. 16. (a) Subsection (a) of section 313 of the Federal Power Act, as 
amended, (49 Stat. 860), is amended by inserting at the end thereof an additional 
sentence reading as follows: ‘‘Until the record in a proceeding shall have been filed 
in a court of appeals, as provided in subsection (b), the Commission may at anytime, 
upon reasonable notice and in such manner as it shall deem proper, modify or set 
aside, in whole or in part, any finding or order made or issued by it.’ 

(b) The second and third sentenees of subsection (b) of section 313 of the 
Federal Power Act, as amended (49 Stat. 860), are amended to read as follows: “A 
copy of such petition shall forthwith be [served upon] transmitted by the clerk of 
the court to any member of the Commission and thereupon the Commission shall 
[certify and] file with the court [a transcript of] the record upon which the order 
complained of was entered, as provided in section 2112 of title 28, United States 
Code. Upon the filing of such [transcript] petition such court shall have [exclu- 
sive] jurisdiction, which upon the filing of the record with it shall be exclusive, to 
affirm, modify, or set aside such order in whole or in part”’ (16 U. 8. C., see. 825 1, 
Federal Power Commission). 

Sec. 17. The second and third sentences of subsection (b) of section 611 of the 
Merchant Marine Act, 1936, as amended (52 Stat. 961), are amended to read as 
follows: “A copy of such petition shall be forthwith ere upon] transmitted 
by the clerk of the court to any member of the Board, or [upon] any officer thereof 
designated by the Board for that purpose, and thereupon the Board shall [certify 
and J file in the court [a transcript of] the record upon which the order complained 
of was entered, as provided in section 2112 of title 28, United States Code. Upon 
the filing of such [transcript] petition such court shall have exclusive jurisdiction 
to determine whether such cancellation or default was without just cause, and to 
affirm or set aside such order’’ (46 U. 8. C., sec. 1181 (b), Federal Maritime Board 
(District of Columbia Circuit only)). 

Src. 18. Subsection (c) of section 1006 of the Civil Aeronautics Act of 1938 
(52 Stat. 1024), is amended to read as follows: 

‘“(c) A copy of the petition shall, upon filing, be forthwith transmitted to the 
Board by the clerk of the court; and the Board shall thereupon [certify and] 
file in the court [a transcript of] the record, if any, upon which the order com- 
plained of was entered, as provided in section 2112 of title 28, United States Code”’ 
(49 U.S. C., see. 646, Civil Aeronautics Board). 

Sec. 19. (a) Subsection (a) of section 19 of the Natural Gas Act (52 Stat. 831), 
is amended by inserting at the end thereof an additional sentence reading as 
follows: ‘“‘Until the record in a proceeding shall have been filed in a court of appeals, 
as provided in subsection (b), the Commission may at any time, upon reasonable 
notice and in such manner as it shall deem proper, modify or set aside, in whole or in 
part, any finding or order made or issued by it. 

(b) The second and third sentences of subsection (b) of section 19 of the 
Natural Gas Act (52 Stat. 831), are amended to read as follows: ‘‘A copy of such 
petition shall forthwith be [served upon] transmitted by the clerk of the court to 
any member of the Commission and thereupon the Commission shall [certify 
and] file with the court [a transcript of] the record upon which the order com- 
plained of was entered, as provided in section 2112 of title 28, United States Code. 
Upon the filing of such petition [transcript] such court shall have [exclusive] 
jurisdiction, which upon the filing of the record with it shall be exclusive, to affirm, 
modify, or set aside such order in whole or in part” (15 U.S. C., see. 717r, Federal 
Power Commission). 

Sec. 20. (a) The first and second sentences of paragraph (2) of subsection (i) 
of section 408 of the Federal Food, Drug, and Cosmetic Act, as added by the 
Act of July 22, 1954 (ch. 559, 68 Stat. 515), are amended to read as follows: 

**(2) In the case of a petition with respect to an order under subsection (d) (5) 
or (e), a copy of the petition shall be forthwith [served upon] transmitted by the 
clerk of the court to the Secretary, or [upon] ony officer designated by him for 
that purpose, and thereupon the Secretary shall [certify and] file in the court 
[a transcript] the record of the proceedings [and the record] on which he based 
his order, as provided in section 2112 of title 28, United States Code. Upon [such] 
the filing of such petition, the court shall have exclusive jurisdiction to affirm or 
set aside the order complained of in whole or in part.’ 

(b) The first and second sentences of paragraph (3) of subsection (i) of section 
408 of the Federal Food, Drug, and Cosmetie Act, as added by the Act of July 
22. 1954 (ch. 559, 68 Stat. 515), are amended to read as follows: 

‘(3) In the case of a petition with respect to an order such subsection (1), a 
copy of the petition shall be forthwith [served upon] transmitted by the clerk of 
the court to the Secretary of Agriculture, or [upon] any officer designated by him 
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for that purpose, and thereupon the Secretary shall [certify and] file in the court 
[a transcript] the record of the proceedings [and the record] on which he based 
his order, as provided in section 2112 of title 28, Uniied States Code. Upon [such] 
the filing of such petition, the court shall have exclusive jurisdiction to affirm or 
set aside the order complained of in whole or in part’’ (21 U. S. C., see. 346a, 
Secretary of Health, Education, and Welfare, Secretary of Agriculture). 

Sec. 21. The third sentence of paragraph (1) of subsection (f) of section 701 
of the Federal Food, Drug, and Cosmetic Act (52 Stat. 1055), as amended, i 
amended to read as follows: ‘“‘The Secretary [promptly upon service of the 
summons and petition, ] thereupon shall [certify and] file in the court the [trans- 
script] record of the proceedings [and the record] on which the Secretary pane d 
his order, as provided in section 2112 of title 28, United States Code’ (21 U.S. C., 
sec. 371, Secretary of Health, Education, and Welfare 

Sec. 22. The second and third sentences of subsection (a) of section 10 of the 
Fair Labor Standards Act of 1938 (52 Stat. 1065), as amended, are amended te 
read as follows: “A copy of such petition shall forthwith be [served upon] 
transmitted by the clerk of the court lo the Secretary, and thereupon the Secretary 
shall [certify and] file in the court [a transcript of] the record upon which the 
order complained of was entered, as provided in section 2112 of lille 28, United 
States Code. Upon the filing of such [t rapearntg petilion such court shall have 


exclusive jurisdiction to affirm, modify, or set as side er order in whole or in 
part, so far as it is applicable to the pe Sticinnr (29 U. ’., sec. 210, Secretary of 
Labor) 


Sec. 23. The fourth, fifth, sixth, and eighth sentences of subsection (f) of 
section 5 of the Railroad Unemployment Insurance Act, as amended (52 Stat. 
1100), are amended to read as follows: ‘‘ Within fifteen days after receipt of service, 
or within such additional time as the court may allow, the Board shali [certify 
and] file with the court in which such petition has been filed [a trans cript of J 
the record upon which the findings and decision complained of are based, as 
provided in section 2112 of title 28, United States Code. Upon [such J the filing 
of such petition the court shall have exclusive jurisdiction of the proceeding and 
of the question determined therein, and shall give precedence in the adjudication 
thereof over all other civil cases not otherwise entitled by law to precedence. 
It shall have power to enter [upon the pleadings and transcript of the record,]} a 
decree affirming, modifving, or reversing the decision of the Board, with or without 
remanding the cause for rehearing. * * * No additional evidence shall be 
received by the court, but the court may order additional evidence to be taken 
before the Board, and the Board may, after hearing such additional evidence, 
modify its findings of fact and conclusions and file such additional or modified 
findings and conclusions with the court, and the Board shall file with the court 
{a transcript of] the additional reecord’”’ (45 U. 8. C., see. 355, Railroad Retire- 
ment Board). 

Sec, 24. (a) Subsection (ec) of section 409 of the Federal Seed Act (53 Stat. 
1287, is amended to read as follows: 

“*(e) Until [a transcript of] the record in such hearing has been filed in a court 
of appeals as provided in section 410, the Secretary of Agriculture at any time, 
upon such notice and in such manner as he deems proper, but only after reasonable 
opportunity to the person to be heard, may amend or set aside the report or order, 
in whole or in part’’ (7 U. 8. C., see. 1599, Secretary of Agriculture). 

(b) The second and third paragraphs of section 410 of the Federal Seed Act 
Act (53 Stat. 1288), are amended to read as follows: 

“The clerk of the court shall immediately cause a copy of the petition to be 
delivered to the Secretary, and the Secretary shall [forthwith prepare, certify, 
and] thereupon file in the court [a full and accurate transcript of] the record in 
such proceedings, [including the complaint, the evidence, and the report and 
order] as provided in section 2112 of title 28, United States ‘Code. If before such 
[transcript] record is filed, the Secretary amends or sets aside his report or order, 
in whole or in part, the petitioner may amend the petition within such time as 
the court may determine, on notice to the Secretary. 

“At any time after such [transcript] petition is filed the court, on application 
of the Secretary, may issue a temporary injunction restraining, to the extent it 
deems proper, the person and his officers, directors, agents, and employees from 
violating any of the provisions of the order pending the final determination of the 
appeal” (7 U.S. C., see. 1600, Secretary of Agriculture). 

(c) The first and second sentences of section 411 of the Federal Seed Act (53 
Stat. 1288), are amended to read as follows: 

“Sue. 411. If any person against whom an order is issued under section 409 
fails to obey the order, the Secretary of Agriculture, or the United States, by its 
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Attorney General, may apply to the court of appeals of the United States, within 
the circuit where the person against whom the order was issued resides or has his 
principal place of business, for the enforcement of the order, and shall [certify 
and] file [with its application a full and accurate transcript of] the record in 
such proceedings, [including the complaint, the evidence, the report, and the 
pi as provided in section 2112 of title 28, United States Code. Upon such 
filing of the application [and transcript] the court shall cause notice thereof to 
be served upon the person against whom the order was issued” (7 U. 8S. C., see. 
1601, Secretary of Agriculture). 

Sec. 25. The second and third sentences of subsection (a) of section 43 of the 
Investment Company Act of 1940, as amended (54 Stat. 844) are amended to 
read as follows: ‘“‘A copy of such petition shall be forthwith [served upon] trans- 
mitted by the clerk of the court to any member of the Commission or Tenant any 
officer thereof designated by the Commission for that purpose, and thereupon 
the Commission shall [certify and] file in the court [a transcript of] the record 
upon which the order complained of was entered, as provided in section 2112 of 
title 28, United States Code. Upon the filing of such [transcript] petition such 
court shall have exclusive jurisdiction to affirm, modify, or set aside such order, 
in whole or in part” (15 U. 8. C., see 80a—42, Securities and Exchange Com- 
mission). 

Sec. 26. The second and third sentences of subsection (a) of section 213 of the 
Investment Advisers Act of 1940, as amended (54 Stat. 855) are amended to read 
as follows: ‘“‘A copy of such petition shall be forthwith [served upon} transmitted 
by the clerk of the court to any member of the Commission, or [upon] any officer 
thereof designed by the Commission for that purpose, and thereupon the Com- 
mission shall [certify and] file in the court [a transcript of] the record upon 
which the order complained of was entered, as provided in section 2112 of title 28, 
United States Code. Upon the filing of such [transcript] petition such court shall 
have exclusive jurisdiction to affirm, modify, or set aside such order, in whole or 
in part” (15 U. 8. C., see. 80b—13, Securities and Exchange Commission). 

Sec. 27. (a) The third sentence of paragraph (1) of subsection (b) of section 
632 of the Act of July 1, 1944, as added by the Hospital Survey and Construction 
Act (60 Stat. 1048), is amended to read as follows: ‘“‘The Surgeon General shall 
[forthwith certify and] thereupon file in the court the [transcript] record of the 
proceedings [and the record] on which he based his action, as provided in section 
2112 of title 28, United States Code. 

(b) The first sentence of paragraph (2) of subsection (b) of section 632 of the 
Act of July 1, 1944, as added by the Hospital Survey and Construction Act (60 
Stat. 1048), is amended to read as follows: 

(2) The findings of fact by the Surgeon General, unless substantially contrary 
to the weight of the evidence, shall be conclusive; but the court, for good cause 
shown, may remand the case to the Surgeon General to take further evidence, and 
the Surgeon General may thereupon make new or modified findings of fact and 
may modify his previous action, and shall [certify to] file in the court the [tran- 
script and] record of the further proceedings” (42 U. S. C., see. 291j, Public 
Health Service). 

Sec. 28. The fourth sentence of subsection (c) of section 205 of the Sugar Act 
of 1948 (61 Stat. 927), is amended to read as follows: ‘‘Within thirty days after 
the filing of said appeal the Secretary shall file with the court the [originals or 
certified copies of all papers and evidence presented to him upon the hearing 
involved, a like copy of his decision thereon, a full statement in writing of the 
facts and grounds for his decisions as found and given by him] record upon which 
the decision complained of was entered, as provided in section 2112 of title 28, United 
States Code, and a list of all interested persons to whom he has mailed or otherwise 
delivered a copy of said notice of appeal’ (7 U. 8S. C., sec. 1115, Secretary of 
Agriculture (District of Columbia Circuit only)). 

Sec. 29. The second and third sentences of subsection (a) of section 14 of the 
Internal Security Act of 1950 (64 Stat. 1001), are amended to read as follows: 
““A copy of such petition shall be forthwith [served upon] transmitted by the 
clerk of the court to the Board, and thereupon the Board shall [certify and] file 
in the court [a transcript] of the Centire] record in the proceeding, [including 
all evidence taken and the report and order of the Board] as provided in section 
2112 of title 28, United States Code. [Thereupon] Upon the filing of such peti- 
tion the court shall have jurisdiction of the proceeding and shall have power to 
affirm or set aside the order of the Board; but the court may in its discretion 
and upon its own motion transfer any action so commenced to the United States 
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Court of Appeals for the circuit wherein the petitioner resides’? (50 U. S. C., 
sec. 793, Subversive Activities Control Board). 

Sec. 30, (a) Subsection (e) of section 110 of the Internal Security Act of 1950 
(64 Stat. 1028), is amended to read as follows: 

“(e) Until [a transcript of] the record in a case shall have been filed in a 
court, as hereinafter provided, the Board may at any time, upon reasonable 
notice and in such manner as it shall deem proper, modify or set aside, in whole 
or in part, any finding or order made or issued by it’’ (50 U.S. C., sec. 820, De- 
tention Review Board). 

(b) The third and fifth sentences of subsection (c) of section 111 of the In- 
ternal Security Act of 1950 (64 Stat. 1028), are amended to read as follows: 
‘The Board shall thereupon file in the court [a duly certified transcript of] the 
[entire] record of the proceedings before the Board with respect to the matter 
concerning which judicial review is sought [including all evidence upon which 
the order complained of was entered, the findings and order of the Board] as 
provided in section 2112 of title 28, United States Code. * * * [Thereupon] Upon 
the filing of such petition the court shall have jurisdiction of the proceeding, which 
upon the filing of the record with it shall be exclusive, and shall have power to affirm, 
modify, or set aside, or to enforce or enforce as modified the order of the Board’’ 
(50 U.S. C., see. 821, Detention Review Board). 

(ec) The first sentence of subsection (d) of section 111 of the Internal Security 
Act of 1950 (60 Stat. 1029), is amended to read as follows: 

‘“‘(d) If either party shall apply to the court for leave to adduce additional 
evidence and shall show to the satisfaction of the court that such additional 
evidence is material and that there were reasonable grounds for the failure to 
adduce such evidence in the hearing before the Board or its hearing examiner 
the court may order such additional evidence to be taken before the Board or 
its hearing examiner and to be made a part of the [transcript] record’ (50 
U. 8. C., see. 821, Detention Review Board). 

Sec. 31. (a) Section 6 of the Act of December 29, 1950 (64 Stat. 1130), is 
amended to read as follows: 

“Sec. 6. [Within the time prescribed by, and in accordance with the require- 
ments of, rules promulgated by the court of appeals in which the proceeding is 
pending, unless] Unless the proceeding has been terminated on a motion to 
dismiss the petition, the agency shall file in the office of the clerk of the court of 
appeals in which the proceeding is pending the record on review, [duly certified, 
consisting of the pleadings, evidence, and proceedings before the agency, or 
such portions thereof as such rules shall require to be included in such record, or 
such portions thereof as the petitioner and the agency, with the approval of the 
court of appeals, shall agree upon in writing] as provided in section 2112 of title 
28, United States Code’’ (5 U.S. C., see. 1036, Federal Communications Commis- 
sion, Secretary of Agriculture, Federal Maritime Board, Maritime Administration, 
Atomic Energy Commission). 

(b) The second sentence of subsection (ec) of section 7 of the Act of December 
29, 1950 (64. Stat. 1131), is amended to read as follows: ‘‘The agency may 
modify its findings of fact, or make new findings, by reason of the additional 
evidence so taken and may modify or set aside its order and shall file [a certified 
transcript of] in the court such additional evidence, such modified findings or 
new findings, and such modified order or the order setting aside the original 
order” (5 U.S. C., see. 1037, Federal Communications Commission, Secretary of 
agriculture, Federal Maritime Board, Maritime Administration, Atomic Energy 
Commission). 

Sec. 32. The second and third sentences of subsection (b) of section 208 of 
the Federal Coal Mine Safety Act, as amended (66 Stat. 702), are amended to 
read as follows: ‘Upon receipt of such copy of a notice of appeal the Board shall 
[promptly certify and] file in such court [a complete transcript of] the record 
upon which the order complained of was made, as provided in section 2112 of 
title 28, United States Code. The costs of certifying and filing such [transcript] 
record shall be paid by the party making [the] such appeal” (30 U. 8S. C., see. 
478, Federal Coal Mine Safety Board of Review). 

Sec. 33. This act shall not be construed to repeal or modify any provision of 
the Administrative Procedure Act. 








APPEAL OF ADMINISTRATIVE AGENCY DECISIONS 


CoMMITTEE ON REVISION OF THE LAWS 


(Judicial Conference, March 24, 25, 1956, Washington, D. C.) 


Judge Maris, Chairman of the Committee on Revision of the Laws, submitted 
a report on behalf of the Committee. 


RECORD ON REVIEW OF ORDERS OF ADMINISTRATIVE AGENCIES 


At the April 1954 special session, the Conference approved the draft of a pro- 
posed bill submitted by the Committee dealing with the record on review of 
orders of administrative agencies and its abbreviation (Conference report pp. 
17,18). However, the Committee reported that subsequent conferences with the 
Committee on Judicial Review of the President’s Conference on Administrative 
Procedure, and with counsel for the Federal Power Commission, and also the 
enactment of two statutes at the last session of Congress, indicated the need of 
some modifications of the draft bill. The Committee accordingly had prepared a 
revised draft which was annexed to its report and which it recommended. 

The Conference approved the revised draft for recommendation to Congress 
for enactment. Besides editorial changes, the following are the principal changes 
in the revised draft: The words “in its judgment”’ (referring to the agency) are 
added to the provision that when review proceedings have been instituted in two 
or more courts with respect to the same order the agenev “shall file the record 
in that one of such courts in which the proceedings may be carried on with the 
greatest convenience to all the parties involved” and ‘“‘other courts in which such 
proceedings are pending shall thereupon transfer them to the court of appeals in 
which the record has been filed.”” This is for the purpose of avoiding dilatory 
litigation as to the balance of convenience of the parties, by making clear that the 
choice of forum by the agency should not be reviewable except possibly for a clear 
abuse of discretion. Amendments to the Federal Power Act and the Natural 
Gas Act are included to make clear that the Federal Power Commission will 
continue to have authority to modify or revoke its orders made under those 
acts after petitions for review have been filed but before the record has been filed 
in court. Under the bill the court of appeals is to have jursidiction from the time 
of filing the petition and it was considered that without such a saving provision 
the present authority of the Commission to deal with an order in the interim 
between the filing of the petition and the record might be doubtful. A new 
section was added concerning a recent amendment to the Federal Food Drug and 
Cosmetic Act relaying to pesticide chemicals, and a section dealing with the 
Atomic Energy Act of 1946 was eliminated since that act has now been super- 
seded by the Atomic Energy Act of 1954 under which judicial review of orders of 
the Atomic Energy Commission is had under the provisions of the Hobbs Act of 
December 29, 1950. 

A recommendation by the Judicial Council of the District of Columbia Cireuit 
that section 646 (d) of title 49 of the United States Code relating to air carriers, 
and the Hobbs Act approved December 29, 1950 (64 Stat. 1129, 1131), be amended 
so as to eliminate the requirement that 5 days’ notice be given before interlocutory 
relief may be granted was referred to the Comn ittee at the April 1954 session of 
the Conference (Conference report p. 19). The Committee reported that it was 
of the view that the purpose could best be accomplished by the substitution of a 
requirement for “reasonable notice” in lieu of the fixed provision for 5 days’ 
notice, and submitted the draft of the bill to this end. The Conference approved 
the report and voted to recommend the proposed bill to Congress for enactment. 

A bill (S. 489) entitled ‘A bill to provide general rules of practice and procedure 
before Federal agencies’’ introduced in the present Congress was referred to the 
Committee for consideration. 
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FEDERAL PowER CoMMISSION, 
Washington, May 21, 1956. 
Hon. Epwin E. W11118, 
Chairman, Subcommittee No. 8, 
Committee on the Judiciary, 
House of Representatives, Washington, D, C. 

DEAR CONGRESSMAN WILLIS: Supplementing my testimony before your sub- 
committee on the bill, H. R. 6682, a bill to authorize the abbreviation of the record 
on review, may I give you a copy of the amended rule No. 38 made effective 
May 10, 1956, by the United States Court of Appeals for the District of Columbia, 

Under this amended rule it is only necessary to file a certified list of all of the 
documents, transcripts of testimony, exhibits, and other material comprising 
the record in a proceeding where an administrative order is under review by a 
court. This greatly simplifies the mechanics of these reviews, does not deprive 
any party of full opportunity to assert any claims it may desire to urge upon 
the court and minimizes the expense for the preparation of agency records. We 
have been using this plan in the Third, Fourth, Fifth, Tenth, and District of 
Columbia Circuits for some time and it has worked out very effectively. 

I do not believe that the bill as introduced expressly authorizes the submission 
of a list in lieu of the documents themselves, although the amendment suggested 
by Judge Maris yesterday may serve the purpose. 

Our difference with Judge Maris seems to be solely a matter of form. He says 
that the courts desire legislative authority for the rules they have adopted and 
we thought that the rules were adopted by the courts with ample authority. 
There is complete agreement, however, that the courts should not be unduly 
restricted in this particular. 

Respectfully, 
WILLARD W. GaTcHELL, General Counsel. 


[Inclosure No. 92908 from Federal Power Commission] 
Unitrep States Court or APPEALS FOR THE District of COLUMBIA CIRCUIT 


October Term, 1955 


Before Edgerton, Chief Judge, and Prettyman, Wilbur K. Miller, Bazelon, 
Fahy, Washington, Danaher, and Bastian, Circuit Judges, in Chambers 


Order amending rule 38 


It is ordered by the court that paragraph (g) of rule 38 of the general rules of 
this court be, and it is hereby amended by inserting therein immediately after the 
first sentence and before the second sentence the following additional sentences: 

Within the time prescribed for filing the transcript the agency, board, com- 
mission, or officer in lieu of actually transmitting the entire transcript to the 
clerk of this court may file with him a certified list of all the documents, 
transcripts of testimony, exhibits, and other material comprising the record 
in the proceeding, adequately describing each and indicating its page num- 
bers. ‘The custodian of the records of such ageney, board, commission, or 
officer shall thereupon retain and hold all the material comprising the record 
in the proceeding for and on behalf of the clerk of this court and subject to 
his orders and shall transmit the same or any part thereof to him when and if 
required by the court for its use in the review proceeding. The filing of a 
certified list of the material in the record and the holding of such material 
for and subject to the directions of the clerk of the court shall be deemed the 
full equivalent of the filing of the entire transcript,of the record in the court. 

It is further ordered by the court that the foregoing amendment to paragraph 
(g) of rule 38 shall not become effective or be promulgated until after approval by 
the Judicial Conference of the United States and the further order of this court 
promulgating and making same effective. 

Per CuriAM. 

Dated October 25, 1955. 

Promulgated and made effective May 10, 1956. 
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UnitTep Srares Court or APPEALS FOR THE THIRD CIRCUIT, 
Philadelphia, Pa., May 22, 1956. 
Hon. Epwin E. WI 11s, 
Chairman, Subcommittee No. 3 
Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

DEAR CONGRESSMAN WituIs: At the hearing held by your subcommittee on 
May 17 on H. R. 6682 the General Counsel for the Federal Power Commission 
called attention to the procedure recently adopted by rule by a number of the 
courts of appeals, acting upon a recommendation of the Judicial Conference, 
that permits an agency in a review proceeding to file in the court merely a list 
of the papers in the record while retaining in its physical custody the papers 
themselves, to be transmitted to the court only when and if required. 

Our court has found this a useful procedure, saving of time and expense, and 
we certainly do not want to interfere with it by any provision in H. R. 6682. 
That bill was drawn before this new procedure was devised, however, and it 
would, therefore, be advisable to amend the bill so as to recognize the right of 
the courts by rule to permit this sort of record procedure. This could be accomp- 
lished by the following amendments to H. R. 6682: 

In line 15, page 2, after “record.” and before “THE” insert the following 
additional sentence: “Such rules may authorize the agency, board, commission, 
or officer to file in the court a certified list of the materials comprising the record 
and retain and hold for the court all such materials and transmit the same or any 
part thereof to the court, when and as required by it, at any time prior to the final 
determination of the proceeding.” 

In line 16, page 2, after ‘‘filed in’? and before ‘‘the” insert “or held for’’ 

I hope that the committee will give favorable consideration to these amend- 
ments, 

I do not understand that the Federal Power Commission is pressing the sugges- 
tions for amendment made by its report on the bill submitted to you by its 
General Counsel. I, therefore, assume that it is unnecessary for me to comment 
upon them other than to say that I do not believe any of them is necessary or 
oppropesse. 

fay I express again my gratitude for the full hearing accorded me by your 
subcommittee on this bill, 


Sincerely yours, ‘iccsinitasitey nines 
. MaRIis. 


x 











